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STATE SUPERINTENDENT OF PUBLIC INSTRUCTION. 





DECISION OF THE LOWER COURT REVERSED, AND THE RIGHT OF STATE SUPT. WALLER 
AFFIRMED BY THE SUPREME COURT. 





HE decision of the Supreme Court of 

Pennsylvania, as handed down on 
Monday, January 4th, in Philadelphia, re- 
verses that of the lower Court, and con- 
firms the right to office of Dr. D. J. Waller, 
Jr., as State Superintendent of Public In- 
struction for the unexpired term of Dr. E. 
E. Higbee. Dr. Higbee entered upon the 
office of State Superintendent April rst, 
1881, and was reappointed in 1885 and 
1889. His third term would have expired 
April 1st, 1893. He died December 13, 
1889. Dr. Waller was appointed to the va- 
cancy by Governor Beaver February 14, 
1890. The Senate was not then in session. 
The next session of the Senate began on 
the first Tuesday in January, 1891, and on 
January 6th Governor Beaver sent in his 
nomination to that body for a term of four 
years, to date from March rst, r8yo. On 
January 20th this nomination was confirmed 
by the Senate, but Governor Beaver had by 
that time passed out of office, and Governor 
Pattison did not then or thereafter issue 
the necessary commission for the four years’ 
term. 

It was held by the Executive that, in the 
absence of a commission, the appointment 
by Governor Beaver and the confirmation 
by the Senate did not constitute a valid 
claim to the office, and that with the ad- 
journment of the Senate the only term for 
which Dr. Waller could be appointed had 
expired. Accordingly, at the close of the 





legislative session, Dr. Z. X. Snyder, Prin- 
cipal of the State Normal School, Indiana, 
Pa., was nominated. This nomination was 
rejected by the Senate; but Dr. Snyder was 
appointed and commissioned by the Gover- 
nor immediately upon the adjournment of the 
Legislature. Formal demand was now made 
upon State Supt. Waller for possession of 
the office. This he formally refused to sur- 
render, holding that the unexpired term of 
Dr. Higbee was the least period of his legal 
tenure of office. The issue was thus clearly 
made, and the case carried into the Dauphin 
County Court by the Attorney General upon 
a writ of guo warranto, with Dr. Waller as 
respondent. 

The case attracted much attention in the 
newspapers and throughout the State. Able 
counsel were employed on both sides, and 
it was recognized that the decision of the 
points of constitutional law in question must 
establish a precedent for the future. After 
learned argument and an exhaustive presen- 
tation of authorities on both sides, the 
lower court decided against both claimants, 
holding that Dr. Waller’s term ended with 
the adjournment of the Legislature of 1891, 
and that Dr. Snyder, having been rejected 
by the Senate, could not be appointed to the 
said office after such rejection. The case 
was at once appealed to the Supreme Court 
by Dr. Waller for final decision, with the 
result already stated, this court of final re- 
sort holding that the appointment of Dr. 
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Waller by Governor Beaver having been 
confirmed by the Senate, could not under 
the Constitution of the State be for a less 
period than the unexpired term of Dr. Hig- 
bee, or unti! April, 1893. 

We take pleasure in noting and commend: 
ing the friendly spirit that has prevailed on 
every hand during the trial and pending 
the decision of this important case. It was 
a hard-fought legal contest, conducted with 
great skill and ability on both sides, in 
which everybody recognized the fact that 
‘‘the Court must decide’’ and with that 
final decision all must be content. The 
unfailing courtesy of the Attorney General 
was conspicuous throughout the entire pro- 
ceedings, and we take pleasure also in 
bearing testimony to the resolute opponent, 
and the learned and eloquent lawyer, who 
could not be other than the courteous gen- 
tleman. The counsel for Dr. Waller were 
Hon. Chas. W. Stone, late Lieutenant-Gov- 
ernor, more recently Secretary of the Com- 
monwealth under Governor Beaver, and 
now member of Congress from Warren 
county; Hon. W. S. Kirkpatrick, late At- 
torney General under Governor Beaver ; and 
Robert Snodgrass, Esq., of Harrisburg. 

It has not seemed proper heretofore to 
discuss this case in Zhe Journa/, and all 
reference to it has for that reason been 
avoided in these columns. Now that it has 
been decided, we present the proceedings in 
full as a part of the permanent record,—in- 
cluding its history, the argument of counsel 
on both sides, and the complete text of the 
judicial decisions of both the lower and 
higher courts—making an issue unique in 
the experience of Zhe Journa/, and a case 
at law unique in the educational history of 
Pennsylvania. With the exception of the de- 
cision last named, all the matter found here- 
with is given in the same form as in the 
‘« paper books ’’ of the opposing counsel in 
presenting the case before the Supreme 
Court of the State. 





HISTORY OF THE CASE. 

On the 13th day of May, 1889, James A. 
Beaver, who was then Governor of the State 
of Pennsylvania, ‘‘ by and with the advice 
and consent of the Senate,’’ appointed E. 
E. Higbee to be Superintendent of Public 
Instruction, for the term of four years, from 
the 1st day of April, 188y. In pursuance 
of this appointment, Dr. Higbee duly 
qualified, entered upon the discharge of the 
duties of said office, and continued therein 
until December 13, 1889, when he died, 
and thereupon said office became vacant. 
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The Senate not being in session at that time, 
the Governor, in pursuance of the constitu- 
tional authority vested in him by Section 8, 
Article 1V, on the 14th day of February, 
1890, appointed and commissioned the ap- 
pellant, D. J. Waller, Jr., to fill the va- 
cancy caused by the death of the said E. E, 
Higbee. 

In pursuance of this appointment the ap- 
pellant, duly qualified, entered upon the 
discharge of the duties of said office, and 
has continued therein until this time. 

The next session of the Senate after said 
last mentioned appointment, began on the 
first Tuesday of January, 1891, and on the 
6th day of January thereafter, James A. 
Beaver, being still governor, nominated the 
appellant to the Senate for confirmation as 
Superintendent of Public Instruction, for 
the term of four years, to date from the 1st 
day of March, 1890, and on the 2oth day of 
January, following, the Senate as provided 
by the Constitution, confirmed such nomi- 
nation and appointment. 

On the same day, to wit:—January 20, 
1891, the term of office of the said James A. 
Beaver, as Governor, expired, and Robert 
E. Pattison was duly inaugurated as his 
successor, and entered upon the duties of 
that office. 

Notwithstanding the nomination and con- 
firmation of the appellant as stated, no com- 
mission was or had been, at the inception of 
the writ in this case, issued to him by the 
said Robert E. Pattison, as Governor afore- 
said. 

The Senate continued in session until the 
28th day of May, 1891, and on the 27th 
day of May, immediately preceding their 
adjournment, the said Robert E. Pattison 
nominated to the Senate one Z. X. Snyder, 
to be Superintendent of Public Instruction, 
for the term of four years, from June 1, 
1891, which nomination the Senate, imme- 
diately before its adjournment, on May 28, 
1891, rejected. 

On the 29th day of May, 1891, being the next 
day after the adjournment of the Senate as 
aforesaid, the Governor appointed and com- 
missioned the same Z. X. Snyder to be Sup- 
erintendent of Public Instruction, from that 
date until the end of the next session of the 
Senate, which will begin on the rst Tuesday 
of January, 1893. No appointment or, 
commission to said office other than that 
issued to the said Z. X. Snyder had been 
made or issued by the said Governor since 
the adjournment of the Senate. 

On this state of facts a writ of Quo War- 
ranto was issued by the Court of Common 
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Pleas of Dauphin County, at the instance 
of the Attorney General, on the 3oth day of 
June, 1891, calling upon the said D. J. 
Waller, Jr., to show by what warrant he 
held and exercised the duties of the office 
of Superintendent of Public Instruction. 


SUGGESTION FOR WRIT OF QUO WARRANTO. 


And now, June 30, 1891, comes W. U. 
Hensel, Attorney General of the Common- 
wealth, into Court, and gives the Court here 
to understand and to be informed : 

1. That one D. J. Waller, Jr., of the 
city of Harrisburg, in the county of Dau- 
phin, Pennsylvania, hath since the 28th day 
of May, 1891, used and exercised, and still 
doth use and exercise the office of Superin- 
tendent of Public Instruction in and for the 
Commonwealth of Pennsylvania, under 
color of a commission for said office issued 
to him by Hon. James A. Beaver, Gover- 
nor of Pennsylvania, and dated February 
14, 1890, and to be computed from March 
1, £890, and which commission continued 
and remained in force, by its own terms, 
and according to law, only until the end of 
the next session of the Senate of the Com- 
monwealth of Pennsylvania, and for no 
longer time. 

2. That the next session of the Senate of 
the Commonwealth of Pennsylvania, men- 
tioned and referred to in the commission of 
the said D. J. Waller, Jr., terminated on 
the 28th day of May, A. D. 189. 

3. That during the recess of the Senate, 
to wit: On the 2gth day of May, A. D. 
1891, the Hon. Robert E. Pattison, then 
Governor of the State of Pennsylvania, by 
virtue of the power vested in him by the 
Constitution and laws of this Common- 
wealth, commissioned Z. X. Snyder as 
Superintendent of Public Instruction, in and 
for the Commonwealth of Pennsylvania, the 
commission to compute from the 29th day 
of May, 1891, and to continue until the end 
of the next session of the Senate of the 
Commonwealth of Pennsylvania, which 
session has not yet convened. That the 
said Z. X. Snyder accepted his said com- 
mission and qualified for the duties of said 
office, and on the 3d day of June, A. D. 
1891, demanded possession of the said office 
of Superintendent of Public Instruction in 
and for the Commonwealth of Pennsylvania 
from said D. J. Waller Jr., who refused, 
= still refuses to deliver the same to 

im. 

4. That since the 3rd day of June, A. D. 
1891, the said D. J. Waller, Jr., hath used 
and exercised, and still doth use and exer- 





cise the said office of Superintendent of 
Public Instruction in and for the Common- 
wealth of Pennsylvania without any warrant 
or lawful authority therefor, which colorable 
office, and the powers, authorities, emolu- 
ments, and franchises thereto so belonging 
and appertaining, the said D. J. Waller, Jr., 
during all the time aforesaid, hath usurped, 
and still doth usurp, upon the government 
of said Commonwealth, to the great dam- 
age and prejudice of the lawful authorities of 
the same and contrary to law. 

WHEREUvPON, the said Attorney General 
makes a suggestion and complaint herein, 
and for due process of law against the said 
D. J. Waller, Jr., in this behalf to be made 
to answer by what warrant he claims to 
have, exercise, use and enjoy the said office. 

W. U. HENSEL, 
Attorney General. 


ISSUE OF THE WRIT. 


June 30, 1891. Writ of Quo Warranto 
ordered to be issued as prayed. Returnable 
forthwith by consent. By the Court. 

J. W. Stmonton, ?. /. 


PLEA OF DR. WALLER. 


And now, June 30, 1891, comes before 
the said Court the said D. J. Waller, Jr., 
and having heard the information, com- 
plains that he is by color thereof grievously 
vexed, and this unjustly, yet for plea thereof 
in this behalf he says: 

First, That it is true that he, the said D. 
J. Waller, Jr., hath since the 28th day of 
May, A. D. 1891, used and exercised, and 
still doth use and exercise the office of 
Superintendent of Public Instruction in and 
for the said Commonwealth, as set forth in 
said information, but he avers that he also 
held and exercised the said office prior to 
the said last mentioned date, by virtue of an 
appointment duly made under the Constitu- 
tion and laws of this Commonwealth, and 
hath continued to use and exercise said 
office uninterruptedly from the date thereof, 
to the present time, as hereinafter more par- 
ticularly set forth. 

Second, That by virtue of the power 
vested in James A. Beaver, then Governor 
of the State of Pennsylvania, he did, on the 
13th day of May, A. D. 1889, by and with 
the advice and consent of the Senate of 
Pennsylvania, appoint E. E. Higbee, Super- 
intendent of Public Instruction, in and for 
the said Commonwealth, for the term of 
four years from the first day of April, A. D. 
1889, and the said E. E. Higbee did by 
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virtue of said appointment enter upon the 
duties of said office. 

Third. That the said E. E. Higbee con- 
tinued to discharge the duties of said office 
of Superintendent of Public Instruction from 
the time of his said appointment until the 
13th day of December A. D. 1889, when he 
died, and thereby a vacancy happened in 
said office. 

Fourth. That at the time of the death of 
the said E. E. Higbee, the Senate of the 
State of Pennsylvania was not in session, 
and this recess of the Senate continued until 
the first Tuesday of January, A. D. 1891, 
being the 6th day of January, A. D. 1891. 

Fifth. That by the 8th Section of Article ‘ 
IV of the Constitution of Pennsylvania, it 
is provided as follows: 


SEcTION 8. He shall nominate, and, by and 
with the advice and consent of two-thirds of all 
the members of the Senate, appoint a Secretary 
of the Commonwealth and an Attorney-General 
during pleasure, a Superintendent of Public 
Instruction for four years, and such other offi- 
cers of the Commonwealth as he is or may be 
authorized by the Constitution or by law to ap- 
point; he shall have power to fill all vacancies 
that may happen in offices to which he may 
appoint, during the recess of the Senate, by 
granting commissions which shall expire at the 
end of their next session; he shall have power 
to fill any vacancy that may happen, during the 
recess of the Senate, in the office of Auditor- 
General, State Treasurer, Secretary of Internal 
Affairs, or Superintendent of Public Instruction, 
in a judicial office, or in any other elective office 
which he is or may be authorized to fill; if the 
vacancy shall happen during the session of the 
Senate, the Governor shall nominate to the 
Senate, before their final adjournment, a proper 
person to fill said vacancy; but in any such 
case of vacancy, in an elective office, a person 
shall be chosen to said office at the next general 
election, unless the vacancy shall happen within 
three calendar months immediately preceding 
such election, in which case the election for said 
office shall be at the second succeeding general 
election. 

Sixth. That during the said recess of the 
Senate, to wit, on the 14th day of Febru- 
ary, A. D. 1890, the said James A. Beaver, 
then Governor of the State of Pennsylvania, 
by virtue of the power and authority vested 
in him by the Constitution and laws of this 
Commonwealth, appointed the said D. J. 
Waller, Jr., to be Superintendent of Public 
Instruction, to fill the said vacancy for the 
constitutional term then next ensuing. 

Seventh. That while it is true, that a com- 
mission was issued to the said D. J. Waller, 
Jr., which by its terms purported to be 
computed from the first day of March, A. 
D. 1890, and to continue until the end of 
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the next session of the Senate of the Com. 
monwealth of Pennsylvania, the appoint- 
ment evidenced by said commission was 
made by the said Governor, to fill such term 
or time as the Constitution and laws of this 
Commonwealth prescribe as the limit for 
which the Governor then had power to ap- 
point, and said appointment operated to fill 
such vacancy, notwithstanding the language 
of the commission may have purported to 
limit the time of occupancy to a less period 
than that fur which the Governor was au- 
thorized and required legally to appoint. 

Eighth. That by Section 8, Article IV, of 
the Constitution as hereinbefore set forth, 
the Governor was authorized to appoint a 
suitable person to fill the vacancy caused by 
the death of the said E. E. Higbee, and 
such vacancy occurring, and the appoint- 
ment having been made during the recess of 
the Senate, was valid and operative for the 
full constitutional term then ensuing upon 
the death of E. E. Higbee, without the con- 
sent and advice or any action on the part of 
the Senate. 

Ninth. That upon the assembling of the 
Senate at its next session thereafter, to wit: 
upon the 6th day of January, A. D. 1891, 
the said James A. Beaver, then Governor of 
the State of Pennsylvania, further nominated 
to the said Senate, for confirmation, the said 
D. J. Waller, Jr., to be Superintendent of 
Public Instruction, for the term of four years, 
from the rst day of March, 1890, being the 
date on which said Waller entered upon the 
said office under the appointment hereinbe- 
fore set forth, and upon the 2oth day of 
January, A. D. 1891, at the same session of 
the Senate, the said D. J. Waller, Jr., by 
and with the advice and consent of two- 
thirds of all the members of the Senate, was 
confirmed as such Superintendent of Public 
Instruction, for the term for which he was 
nominated as aforesaid. 

Tenth. That upon the said 2oth day of 
January, A. D. 1891, and immediately 
prior to said confirmation by the Senate, as 
aforesaid, the term of office of the said 
James A. Beaver as Governor having ex- 
pired, Robert E. Pattison was duly inaugu- 
rated as Governor of this Commonwealth. 

Eleventh. That thereupon the said Rob- 
ert E. Pattison, then Governor of Pennsyl- 
vania, recognized and accepted the nomina- 
tion and confirmation of the said D. J- 
Waller, Jr., as aforesaid, withheld the com- 
mission evidencing such appointment, be- 
cause of the pressure of other public duties, 
and in order to determine the question 
whether it should be issued for the full term 























of four years, or for the unexpired portion 
thereof, as stated by him to the said D. J. 
Waller, Jr., and others. 

Twelfth. That it is true that afterwards, 
to wit: on the 29th day of May, 1891, the 
said Z. X. Snyder was appointed by the 
said Robert E. Pattison, then Governor, to 
be Superintendent of Public Instruction, 
and a commission was thereupon issued to 
him, purporting to expire at the end of the 
next session of the Senate; but this respond- 
ent avers that the said Robert E. Pattison, 
Governor, as aforesaid, had previously dur- 
ing the session of the Senate immediately 
preceding said last mentioned appointment, 
to wit: upon the 27th day of May, A. D. 
1891, nominated to the Senate the said Z. 
X. Snyder to the said office of Superintend- 
ent of Public Instruction, for the term of 
four years, to be computed from the 1st day 
of June, A. D. 1891, and on the 28th day 
of May, A. D. 1891, the Senate, then being 
in session, and having considered the same, 
refused to advise or consent to the nomin- 
ation and appointment so made, and the 
said nomination was thereupon rejected by 
the Senate. 

Thirteenth. That by reason of said nomi- 
nation by the said Governor, and the rejec- 
tion thereof by the Senate, the Senate hav- 
ing refused to advise or consent to said 
nomination, the said Z. X. Snyder was not 
eligible to appointment as such Superinten- 
dent of Public Instruction, nor was the 
Governor legally authorized to make any 
appointment to such office, after the ad- 
journment of the Senate and during the 
succeeding recess thereof, under the Con- 
stitution and laws of this Commonwealth. 

Fourteenth. That by reason of the prem. 
ises, and no valid appointment having been 
made to said office of Superintendent of 
Public Instruction, after the death of E. E. 
Higbee as aforesaid, other than that of the 
said D. J. Waller, Jr., as hereinbefore set 
forth, the said D. J. Waller, Jr., legally 
holds, uses and exercises the said office, un- 
der the Constitution and laws of this Com- 
monwealth, and is entitled to exercise and 
enjoy all the franchises, rights and privileges 
appertaining thereto, all of which he is 
ready to verify, without this, that he, the 
said defendant, had usurped the said office, 
liberties, privileges, and franchises, or any 
part thereof, in manner. and form as in the 
said information is above supposed. 

Wherefore he prays judgment, and that 
the said office, liberties, privileges, and 
franchises aforesaid claimed by him may be 
adjudged and allowed him, and that he may 
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be dismissed and discharged by the Court 
of and from the premises. 
C. W. STONE, 
W. S. KIRKPATRICK, 
Rost. SNODGRASS, 
Attorneys for Respondents. 
Filed June 30, 1891. 


DEMURRER AND REPLICATION. 


And the said Attorney General, who 
prosecutes for the Commonwealth in this 
behalf, having heard the plea of the said D. 
J. Waller, Jr., in manner and form afore- 
said, above pleaded in bar to the said sug- 
gestion for the said Commonwealth, says, 
that by reason of anything in that plea 
alleged, the said Commonwealth ought not 
to be barred from having the said suggestion 
against the defendant, because protesting 
that the said plea and the matters therein 
contained are not sufficient in law to bar 
the said Commonwealth from having the 
aforesaid suggestion against the said defend- 
ant, to which plea in manner and form 
above pleaded, the said Attorney General is 
under no necessity, nor in any way obliged 
by the law of the land to answer: 

For replication, the said Attorney Gen- 
eral says that the said Robert E. Pattison, 
then Governor of Pennsylvania, did not 
recognize and accept the nomination and 
confirmation of the said D. J. Waller, Jr., 
as set forth in Paragraph 11 of the said plea, 
but at all times refused to recognize and ac- 
cept the nomination and confirmation of 
the said D. J. Walller, Jr., and refused to 
appoint and to issue any commission to the 
said D. J. Waller, Jr., as Superintendent of 
Public Instruction of the Commonwealth of 
Pennsylvania. 

And the said Attorney General further 
says that said defendant, since the 28th day 
of May, 1891, was not authorized and en- 
titled to take upon him and exercise and 
enjoy the said office of Superintendent of 
Public Instruction in and for the Common- 
wealth of Pennsylvania, and exercise the 
franchises, rights and privileges thereunto 
belonging and appertaining within the said 
Commonwealth. 

Wherefore, and for want of a sufficient 
plea in this behalf, the Commonwealth 
prays judgment upon her suggestion and 
writ of guo warranto. 

W. U. HENSEL, 
Attorney. General. 
Filed June 30, 1891. 


OFFER OF TESTIMONY EXCLUDED. 
On the trial of the above stated cases, the 
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respondent offered to prove by a witness 
that: 

‘*In the latter part of January, 1891, and 
after the confirmation of the appointment of 
D. J. Waller, Jr., by Governor Beaver, 
communicated to the Senate January 6, 
1891, and after the Governor had been ad- 
vised of said action, the said Waller called 
upon the Governor at the Executive Office, 
and in an interview then had, the Governor 
said to Mr. Waller, referring to his nomi 
nation and confirmation : ‘I have no interest 
in the Department of Public Instruction ex- 
cept that it be well administered. You see 
commissions here upon the table. We have 
a large number to issue, and knowing that 
your present commission is valid until the 
adjournment of the Senate, I have deferred 
the consideration of yours, being doubtful 
whether it should be issued for the unex- 
pired term of Dr. Higbee or for the full 
period of four years.’ ’’ 

Said offer was objected to by the At- 
torney General on behalf of the Common- 
wealth, on the ground that it was irrelevant 
and immaterial, and said objection was sus- 
tained by the Court and the offer excluded. 
Whereupon, the counsel for respondent 
duly excepted to said ruling of the Court, 
and at their request bill of exceptions was 
sealed.* 


OPINION OF JUDGE SIMONTON. 


Quo Warranto. 


By the Court: 

This case was by agreement of the parties 
tried by the Court without a jury, as pro- 
vided by the Act of April 22, 1874. It is 
a proceeding in the nature of a guo warranto 
to try the title of the respondent to the 
office of Superintendent of Public Instruc- 
tion. The pleadings consist of a sugges- 
tion filed in the name of the Commonwealth 
of Pennsylvania by the Attorney General, a 
plea on behalf of respondent, and a de- 
murrer on behalf of the Commonwealth to 
parts of the plea, and a replication denying 
the allegations of fact made in one para- 
graph of the plea. From the averments and 
admissions contained in the pleadings we 
deduce the following 


Findings of Fact. 


1. James A. Beaver, then Governor of 
the State of Pennsylvania, on May 13, 1889, 
by and with the advice and consent of the 
Senate, appointed E. E. Higbee, Superin- 
tendent of Public Instruction, for the term 


" *See Defendant’s Exceptions 1, 2, 3, p. 347: 
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of four years from April 1, 1889; said Hig- 
bee duly qualified, and by virtue of his ap. 
pointment and the commission issued to him, 
entered upon the duties of said office and 
continued therein until he died, December 
13, 1889, at a time when the Senate was not 
in session, whereby said office became va- 
cant. 

2. While said office was thus vacant, and 
before the next session of the Senate, on 
February 14, 1890, said Governor appointed 
the respondent Superintendent of Public 
Instruction, and on said dzy commissioned 
him ‘‘to have and to hold the said office, 
together with all the rights and privileges 
thereto belonging or by law in anywise ap- 
pertaining until the end of the next session 
of the Senate, if he shall so long behave 
himself well.’’ 

3. When the Senate next met, on January 
6, 1891, said Governor nominated respond- 
ent to the Senate for confirmation as Super- 
erintendent of Public Instruction for the 
term of four years from the first day of 
March, 1890, being the date on which re- 
spondent took possession of said office under 
the appointment first above mentioned, and 
on January 20, 1891, during the same ses- 
sion of the Senate, said nomination was by 
the Senate confirmed. 

4. The term of office of said James A. 
Beaver as Governor expired on January 20, 
1891, and Robert E. Pattison was on said 
day duly inaugurated as Governor of this 
Commonwealth, prior to the particular ses- 
sion of the Senate at which the nomination 
above stated was confirmed. 

5. No commission was issued by Robert 
E. Pattison, Governor, to respondent in 
pursuance of the nomination and confirma- 
tion by the Senate above stated, nor was 
any further action taken in the matter until 
May 27, 1891, when said Governor nomi- 
nated to the Senate Z. X. Snyder to be 
Superintendent of Public Instruction for the 
term of four years from June rst, 1891, and 
on May 28, 1891, the Senate, refusing to 
advise and consent to said nomination, re- 
jected it. 

6 The Senate finally adjourned on the 
same day, May 28, 1891, and on the next day 
May 29, 1891, the Governor appointed and 
commissioned said Z. X. Snyder to be Sup- 
erintendent of Public Instruction from said 
day, May 29, 1891, until the end of the next 
session of the Senate, which is still in the 
future. Said Z. X. Snyder accepted said 
commission and duly qualificd, and on June 
3d, 1891, demanded possession of said office 
of Superintendent of Public Instruction 
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from respondent, who refused, and still re- 
fuses, to deliver the same to him, and at the 
date of the commencement of these pro- 
ceedings respondent held, and still holds, 
said office. 

Certain averments of matters of fact 
were made in one paragraph of the plea 
filed on behalf of the respondent, which 
were denied in the replication filed on be- 
half of the Commonwealth. An offer was 
made on the trial to prove these facts, was 
objected to by the learned Attorney Gen 
eral on the ground that they were irrelevant 
and immaterial. This objection was sus- 
tained by the Court, and a bill of exceptions 
was sealed for the respondent. The facts 
thus offered to be proved are, therefore, not 
in the case at present, and hence are not 
found. 

The legal questions supposed by counsel 
to be involved in these facts and raised by 
the pleadings will appear in the course of 
this opinion. They were discussed with 
great ability and thoroughness by the 
learned Attorney General and his able 
deputy on behalf of the Commonwealth, as 
weil as by the eminent counsel who repre- 
sent the respondent, and must now be con- 
sidered by the Court. 

The answers to be given to these ques 
tions depend mainly upon the proper con- 
struction and meaning of Section 8, Article 
IV. of the Constitution, which is as follows: 


“He shall have power to fill all vacancies 
that may happen, in offices to which he may ap- 
point, during the recess of the Senate, by grant- 
ing commissions which shall expire at the end 
of their next session ; he shall have power to fill 
any vacancy that may happen, during the recess 
of the Senate, in the office of Auditor General, 
State Treasurer, Secretary of Internal Affairs, or 
Superintendent of Public Instruction, in a judicial 
office, or in any other elective office which he is 
or may be authorized to fill ; if the vacancy shall 
happen during the session of the Senate, the 
Governor shall nominate to the Senate, before 
their final adjournment, a proper person to fill 
said vacancy ; but in any such case of vacancy 
in an elective office, a person shall be chosen to 
said office at the next general election, unless 
the vacancy shall happen within three calendar 
months immediately preceding such election, in 
which case the election for said office shall be 
held at the second succeeding general election.” 


It is contended on behalf of the respond- 
ent, as stated by counsel in their brief, that, 


“ By this provision there is the absolute power 
to fill a vacancy happening during a recess of 
the Senate in the office of Superintendent of Pub- 
lic Instruction. The general language of the 
first clause of the quoted portion is subject to the 
€xception contained in the second clause, and 
the two together will be read that he may ap- 
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point during the recess of the Senate to vacan- 
cies by granting commissions which expire at 
the end of their next session, except in the case 
of certain enumerated officers, to wit: Auditor 
General, State Treasurer, Secretary of Internal 
Affairs, and Superintendent of Public Instruc- 
tion, judicial offices, etc. If a vacancy happens 
in any of these offices in a recess, no vote of the 
Senate is necessary and no limitation is placed 
upon the commission, except in case of elective 
offices, in which case provision is made accord- 
ing as the vacancy happens within, or more 
than three months before the next election. The 
Superintendent of Public Instruction not being 
an elective office, and no limitation being placed 
upon the commission, the power is conferred in 
in case of a vacancy happening diring a recess 
of the Senate, to appoint for the full vacancy.” 

‘‘ There is absolutely no power to fill for less 
than the period of such vacancy, nor can he 
make two appointments which in succession 
may fill the vacancy ; the Superintendent being 
irremovable at the pleasure of the Governor ac- 
cording to Section 4, Article VI. of the Consti- 
tution. He can exercise the power of appoint- 
ment to a vacancy but once, and then only for 
the full constitutional period. 

‘“‘ The language of the Constitution being that 
the Governor shall have power to fill any va- 
cancy that may happen during the recess of the 
Senate in the office of Public Instruction, and no 
limit being placed upon the appointment as to 
when it shall expire, the language naturally im- 
ports that the appointment shall fill the en- 
tire vacancy once for all, otherwise, in some 
succeeding part of the article, it would have in- 
dicated the limitation by express language. The 
earlier part of the section provides for the filling 
of appointive offices until the expiration of the 
next session of the Senate. In the succeeding 
clause an appointive office is expressly named 
to which the appointment in case of vacancy is 
made to fill the vacancy without any limitation or 
restriction to a less period of time than would be 
covered by the full extent of the vacancy. The 
Governor not only has the power to completely 
fill the vacancy, but it is his duty to make the 
appointment, and for the entire period of the 
vacancy. It is quite clear that Governor Beaver 
intended to exercise his full constitutional duty 
in the case, and to appoint for all the time that 
he had power to appoint. This is evidenced, 
not only by the fact that he made the appoint- 
ment and issued his commission therefor, but 
also by the fact that as soon as the Senate was 
assembled he presented the name of Mr. Wal- 
ler for the fullest period possible, dating from 
the time of the onginal appointment, to wit, 
March Ist, 1890. This indicates a completed 
purpose to appoint, so far as his action was con- 
cerned, for the entire period for which appoint- 
ment was supposed to be possible.” 

This proposed construction of the Con- 
stitution and the arguments brought forward 
in support of it are very ingenious, and 
there is certainly, to say the least, a discrep- 
ancy between the two clauses of Section 8. 
The second clause ordains that: ‘‘ He—the 
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Governor—shall have power to fill any 
vacancy that may happen during the recess 
of the Senate in the office * * * Su- 
perintendent of Public Instruction * * 
* ¥*,” This gives absolute power to the 
Governor to fill any vacancy in the office 
of Superintendent of Public Instruction 
occurring during the recess of the Senate 
without limitation as to time. but the first 
clause ordains that: ‘* He shall have power 
to fill all vacancies that may happen, in 
offices to which he may appoint, during the 
recess of the Senate, by granting commis- 
sions which shall expire at the end of their 
next session ;’’ thus limiting the time for 
which an appointment made during the re- 
cess of the Senate shall continue, in the 
same office of Superintentent of Public In- 
struction, as it is an office to which ‘‘ he may 
appoint ’’ and is therefore included in the 
phrase ‘‘all vacancies.’’ If full force and 
effect be given to the language of the, first 
clause, the term of an appointment to fill a 
vacancy made during the recess must be 
limited to the end of the next session ; while 
if the second clause be taken literally and 
given full effect, the whole vacancy is to be 
filled. And if the second is not taken lit- 
erally, it is, so far as the office of Superin- 
tendent of Public Instruction is concerned, 
entirely superfluous and must be wholly dis- 
regarded, as it does not add anything what- 
ever to the provision made in the first clause 
for filling a vacancy in the office. 

It will be observed that all the offices 
mentioned in the second clause, except that 
of Superintendent of Public Instruction, are 
elective offices; and it has been suggested 
that the office of Superintendent of Public 
Instruction was inserted in the second 
clause because and at a time in the course 
of the proceedings in the Constitutional 
Convention when ‘it was intended to make 
that office an elective office, and that the 
failure afterwards to strike it out was a mere 
inadvertence; and some color is given to 
this suggestion by the contents of the journal 
and the debates of the Convention. 

Be that as it may, it is there, and the 
question remains, whether it can be ignored? 
But we cannot give any force to it without 
ignoring the provisions in the first clause 
limiting the time for which appointments 
can be made to fill vacancies happening dur- 
ing the recess to the end of the next session. 

The only construction we are able to sug- 
gest that might give force to both clauses, 
would be to hold that there was given to the 
Governor alternate power to appoint at his 
discretion for the one term or the other. 
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But it is not probable that the framers of 
the Constitution would have intentionally 
done this. 

We do not consider the proper construc- 
tion of these clauses free from doubt, but 
assuming the spirit of the Constitution to be 
that appointments should not be made by 
the Governor alone when there is oppor- 
tunity to consult the Senate, we are not 
prepared to hold that the second clause 
weakens the force of the first. 

We may remark, by the way, that there 
is the same variance between the language 
of Sec. 8, Art. IV, and Sec. 25, Art. V, 
with respect to filling vacancies which may 
shappen in judicial offices. Sec. 8, Art. IV, 
as we have seen, provides that the Gover- 
nor ‘‘ shall have power to fill any vacancy 
that may happen during the recess of the 
Senate * * * ina judicial office * * * 
if the vacancy shall happen during the 
session of the Senate the Governor shall 
nominate to the Senate before their final 
adjournment a proper person to fill said va- 
cancy ;’’ while Sec. 25, Art. V, provides 
that :—‘‘ Any vacancy happening by death, 
resignation or otherwise in any court of 
record shall be filled by appointment by the 
Governor * * *,’’ The first of these re- 
quires the nomination to be made to the 
Senate if the vacancy occurs during the 
session, while the last directs that the va- 
cancy shall be filled simply by appointment 
by the Governor. 

It is contended in the second place, on 
behalf of respondent, as stated in the brief 
of counsel, that :— 


‘‘ Even if the Governor, in the appointment of 
Mr. Waller, could only appoint to the expira- 
tion of the next session of the Senate, the sub- 
sequent nomination of Mr. Waller, January 6th, 
1891, and its confirmation January 2oth, 1891, 
constitute, in the light of the facts, a full and 
complete appointment for the full term.”’ 


This involves a question which has not 
often arisen, for the reason that in most 
cases the power of removal exists in the 
power that appoints, and therefore, the 
question when an appointment becomes 
complete is of little consequence, as in 
any event a second appointment would be 
held to revoke the first. There have been, 
hewever, cases in which the question has 
been more or less directly involved and the 
decisions have not been uniform, In Dyer 
v. Bayne, 54 Md., 87, the question was, 
when an appointment took effect, and the 
Court held that it dated from the confirm- 
ation and related back to the time of the 
nomination. The Court said :— 
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‘“‘ The Senate was under no restriction as to 
time within which it should act upon the nomi- 
nation; and having confirmed the nomination 
during the regular session, the appointment was 
complete from the time of such confirmation. 
(United States vs. Bradley, 10 Pet., 364.) The 
Governor had no discretionary power over the 
appointment after confirmation, nor had he 
power to withhold the commission ; for the issu- 
ing of the commission was a mere ministerial 
act. The efficient and only discretionary act 
of the Governor in making the appointment was 
in making the nomination ; and the Senate hav- 
ing no other power over the nomination than to 
concur or non-concur in it, the act of the Gov- 
ernor became complete and effective with the 
concurrence of the Senate, and it is related back 
to the time of the nomination. The act of the 
Senate, and the subsequent ministerial act of 
the Governor in issuing the commission, both 
related to the principal act of the Governor in 
making the nomination ; the commission being 
evidence only of the appointment.” 

The language of the Constitution of the 
State of Maryland is the same as that of this 
State, ‘‘He shall nominate, and by and 
with the advice of the Senate appoint.’’ It 
has, also, the further clause ; ‘‘ All civil of- 
ficers appointed by the Governor and Sen- 

*ate shail be nominated to the Senate.’’ 

In Johnston vs. Wilson, 2 N. H., 205, (9 
Am. Dec., 50.) it is said by Woodbury, J.: 
—‘*On general principles, the choice of a 
person to fill an office constitutes the es- 
sence of his appointment. After the choice, 
if there be a commission, an oath of office, 
or any ceremony of inauguration, these are 
forms only, which may or may not be 
necessary to the validity of any acts under 
the appointment, according as usage and 
positive statute may or may not render them 
indispensable.’’ 

This question was discussed in Marbury 
vs. Madison, 1 Cranch, 138, but the point 
expressly decided was that under the Con- 
stitution of the United States, which requires 
the President to commission all officers of 
the United States, the appointment to an 
office was complete when the commission 
was signed by the President, although with- 
held and not delivered to the appointee. 
The Constitution of Pennsylvania does not 
in terms require the issuing of a commission 
except in special cases, and certainly, so far 
as elective offices are concerned, the title to 
the office does not in any degree depend 
upon the existence of a commission. The 
Chief Justice of the Supreme Court is such 
by virtue of a provision in the Constitution 
itself, and would be such if no commission 
were issued to him. 

Several other cases have been cited on 
behalf of respondent, in support of the 
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position that the appointment is complete 
when confirmed by the Senate, but we do 
not think it necessary to refer to them in 
detail. Attention has been called to the 
fact that the language of Section 8, Article 
IV., is ‘‘in confirming or rejecting the nom- 
inations of the Governor, the vote shall be 
taken by yeas and nays and shall be 
entered on the journal.’’ On the other 
hand, a number of cases, and several opin- 
ions of Attorney-Generals of the United’ 
States, have been cited on behalf of the 
Commonwealth to show that the appoint- 
ment is not complete until a commission is 
signed by the appointing power? 

The Commonwealth, however, relies prin- 
cipally upon Lane vs. Commonwealth, 103. 
Pa., 481. The question in this case was 
whetker the Governor alone had power to 
remove the Recorder of the City of Phila- 
delphia, who was conceded to be one of the 
officers whom he was authorized by the 
Constitution and the law to appoint by and 
with the advice and consent of the Senate ;. 
the Constitution providing: ‘‘ That ap- 
pointed officers, other than judges of the 
courts of record and the Superintendent of 
Public Instruction, may be removed at the 
pleasure of the power by which they shall 
have been appointed. On behalf of Lane 
it was contended that the appointment was. 
the joint act of the Governor and the Sen- 
ate, and that, therefore, the Governor alone 
could not remove him. In answer to this 
position, and as tending to show that the 
power of appointment was in the Governor 
alone, Mercur, C. J., delivering the opinion 
of the Court, said: 


‘‘As already shown, the Constitution declares 
in Section 8 cited, the Governor shall nominate 
and he shall affoint. Before he completes the 
appointment the Senate shall consent to his ap- 
pointing the person whom he has named. It 
may prevent an appointment by the Governor, 
but it cannot appoint. It may either consent or 
dissent. That is the extent of its power. There 
its action ends. It cannot suggest the name of 
another. If it dissent, the Governor cannot ap- 
point the person named. If it consent, he may 
or may not, at his option, make the appoint- 
ment. If for any reason his views as to the 
propriety of the proposed appointment change, 
he may decline to make it. That option is not 
subject to the will of the Senate. Until the 
Governor executes the commission, the appoint- 
ment is not made. Prior to that time, at his mere 
will, he may supersede all action had in the 
case: Maybury vs. Madison, 1 Cranch, 137; 
Story’s Con., Sec. 1540.” 


It is contended by the counsel for re- 
spondent that what is here said as to the 
option of the Governor to.appoint after the 
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nomination has been confirmed is merely 
dictum. It is true that was not the precise 
point decided, for it might well be said that 
the Governor is the sole appointing power 
even if the appointment were complete as 
soon as confirmed, especially in view of the 
additional reason given in the next para- 
graph of the opinion from other language in 
section eight. But in using the language 
quoted, the Chief Justice was speaking for 
the Court, and making what is there said to 
be one of the grounds of the decision, and 
therefore, however it might be in the same 
‘Court, we consider the conclusion to which 
it leads binding on us, and, therefore, 
adopt it. 

It is averred in the third paragraph of the 
suggestion filed by the Attorney General 
‘‘that during the recess of the Senate, to 
wit, on the zoth day of May, A. D., 1891, 
the Hon. Robert E. Pattison, then Gov- 
ernor of the State of Pennsylvania, by vir- 
tue of the power vested in him by the Con- 
stitution and laws of this Commonwealth, 
commissioned Z X. Snyder as Superinten- 
dent of Public Instruction in and for the 
‘Commonwealth of Pennsylvania, the com- 
mission to compute from the 29th day of 
May, 1891, and to continue until the end of 
the next session of the Senate of the Com- 
monwealth of Pennsylvania, which session 
has not yet convened. That the said Z. X. 
Snyder accepted his said commission and 
qualified for the duties of said office, and on 
the 3d day of June, A. D. 1891, demanded 
possession of the said office of Superinten- 
dent of Public Instruction in and for the 
Commonwealth of Pennsylvania from said 
D. J. Waller, Jr., who refused and still re- 
fuses to deliver the same to him.”’ 

This is admitted in Paragraph 12 of the 
plea of respondent, wherein it is further 
averred, ‘‘ That thesaid Robert E. Pattison, 
Governor as aforesaid, had previously dur- 
ing the session of the Senate immediately 
preceding said last mentioned appointment, 
to wit: upon the 27th day of May, A. D. 
1891, nominated the said Z. X. Snyder to 
the said office of Superintendent of Public 
Instruction, for the term of four years, to be 
computed from the 1st day of June, A. D. 
1891, and on the 28th day of May, A. D. 
1891, the Senate, then in session, and hav- 
ing considered the same, refused to advise 
or consent to the nomination or appoint- 
ment so made, and the said nomination was 
thereupon rejected by the Senate.’’ 

The matters of fact alleged by this plea 
are admitted by the demurrer, and the 
validity of the appointment of Z. X. Snyder 





is thus put in issue, and respondent con. 
tends, as set forth in Paragraph 13 of his 
plea, ‘‘ that by reason of the said nomination 
by the said Governor, and the rejection 
thereof by the Senate, the Senate having re- 
fused to advise or consent to said nomina- 
tion, the said Z. X. Snyder was not eligible 
to appointment as such Superintendent of 
Public Instruction, nor was the Governor 
legally authorized to make any appoint- 
ment to said office, after the adjournment 
of the Senate and during the succeeding 
recess thereof, under the Constitution and 
laws of this Commonwealth.’’ On the other 
hand, the learned counsel for the Common- 
wealth claim, as stated in their brief, that 
‘*after the Senate adjourns the Governor 
has undoubted right to commission the per- 
son rejected by the Senate, and there is no 
intimation anywhere in the Constitution re- 
stricting his right in this matter.’’ 

The only case cited to sustain this posi- 
tion is Strobach’s case, 20 Fed. Rep., 379. 

The facts in that case were that during 
the recess of the Senate, the President, as 
he has a right to do, suspended a United 
States Marshal named Osborn and appointed’ 
one Strobach to fill the vacancy caused by 
this suspension until the end of the next 
session of the Senate. After the Senate 
met he nominated Strobach for permanent 
appointment to the office, but the Senate re- 
jected the nomination. Thereupon it was 
claimed on behalf of Osborn that this rejec- 
tion annniled his suspension and the tem- 
porary appointment of Strobach, and, there- 
fore, that he (Osborn) was entitled to re- 
take possession of the office. But the Court 
held that the nomination and rejection of 
Strobach by the Senate had no relation 
whatever to Strobach’s temporary appoint- 
ment, by virtue of which he was entitled to 
hold the office until the end of the current 
session of the Senate. The Court said:— 
‘*The statute authorizes the President to 
suspend and make a temporary appointment 
until the end of the next session of the 
Senate, and he has done so, Mr. Strobach 
being that appointee, and he holds the office 
now under such appointment. The Senate 
has not acted upon that temporary appoint- 
ment, nor does it appear that the Senate 
has any power or authority under existing 
law to act directly upon such temporary ap-. 
pointment or designation.”’ f 

It is therefore manifest that this case 1s 
not an authority for the position which it 1s 
cited to sustain, and we have not been re- 
ferred to any case which decides that the 
Governor has power to appoint one who has 
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been rejected by the Senate to the same 
ofhce and for the same period for which he 
was nominated and rejected, or any part of 
such period, and in the absence of authority 
we think the spirit and intent of the Con- 
stitution forbids this to be done. 

It has been argued, on behalf of the re- 
spondent, that the Governor has no power 
within the meaning and spirit of the Con- 
stitution to make a second temporary ap- 
pointment during a second recess of the 
Senate after a vacancy has occurred which 
was temporarily filled by an appointment 
made when the vacancy occurred during the 
first recess. 

It cannot be doubted that it is understood 
and implied in the provisions of the Con- 
stitution on this subject, contained in Article 
IV, Section 8, that when a vacancy occurs 
during a recess of the Senate, which is tem- 
porarily filled by appointment to expire at 
the end of the next session, a permanent ap- 
pointment shall be made during such session 
by and with the advice ard consent of the 
Senate ; but whether, when this has not been 
done, another temporary appointment can 
be made without the advice and consent of 
the Senate, to continue until the end of the 
next recess—in this case for two years—is a 
question which, as we understand, is not 
now squarely before us, and which we, 
therefore, do not decide. 

It is further contended, on behalf of re- 
spondent, that it is a general principle of 
the common law that an officer whose term 
has expired may hold over until his suc- 
cessor has been legally appointed and quali- 
fied, and that, therefore, if, as we have seen, 
no successor to respondent has been thus 
appointed and qualified, he still rightly 
holds the office, even if the term for which 
he was appointed expired at the end of the 
succeedin=&® session of the Senate and his 
nomina'ion and confirmation during the 
session conferred no additional title. 

We think it cannot be questioned that re- 
spondent, who is in by the color of right, 
which consists in a valid appointment, and 
who is holding over after the expiration of 
his term, is an officer de facto, whose official 
acts, from consideration of public policy, 
are legal, valid and binding as to the public 
and third persons who have an interest in 
them, and that they cannot be questioned 
collaterally. State vs. Carroll, 38 Conn., 
449 (ao Am. Rep., 409); Hamlin vs. Cassa- 
fer, 15 Oreg., 456 (3 Am. St. Rep., 176), 
and notes to these cases. 

But. if this be all respondent has to rely 
upon in the present case, it will avail him 
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nothing. ‘This is a proceeding on behalf 
of the Commonwealth to test his title to the 
office, and, in order to retain it, he must 
show not only that he is in possession of the 
office de factv, but also that he has a title to 
it de jure, which he cannot do unless he can 
show that he is in during a term for which 
he was legally appointed and qualified, or, 
if the term has expired, with the legal right 
to hold until his successor has been legally 
appointed and qualified, and we understand 
his learned counsel to claim that he was, 
when these proceedings began, and is now, 
thus holding, on the general principle of the 
common law above stated. > 

In State vs. Harrison, 113 Ind., 234 (3 
Am. St. Rep., 663), it is said :—‘* Whether 
or not, as a general principle of the common 
law, officers are entitled to hold over beyond 
their prescribed terms without some express 
provision, is not settled upon authority, al- 
though the view adopted by the American 
Courts seems to be that in the absence of 
any restrictive provision the officer is en- 
titled to hold until he is superseded by the 
election of another person in his place.’’ 
Citing a number of cases, to most of which 
we have been referred by respondent’s 
counsel in their brief. 

We have carefully examined these authori- 
ties, but have been unable to come to the 
conclusion that they sustain the position 
for which they were cited by counsel. As 
is said in People vs. Bull, 46 N. Y., 57 (7 
Am. Rep., 308), speaking of the same cases 
cited in People vs. Oulton, 28 Cal., 44, as 
authority fur the same position, ‘‘ The au- 
thorities cited to sustain it do not fully bear 
it out. It is to be questioned whether they 
go further than that one holding an office, 
the incumbent of which is, by its tenure, to 
be annually or periodically appointed or 
elected, and with no restrictive provision as 
to the term, may hold over as stated.’’ 

This seems to be the ¢ffect of the case 
cited. Thus in People vs. Runkle, 9 Johns, 
147, the point decided was that where the 
charter of a private religious corporation 
provided that the annual election for trus- 
tees should be held at least six days before 
vacancies should happen, an election held 
less than that number of days before the 
happening of the vacancies was valid; the 
Court says: ‘‘ It is unnecessary to contend 
in this case that the trustees held over after 
the expiration of the year. Perhaps the 
language of the statute is too peremptory, 
that the seats of one-third are to be ‘ vacated 
at the expiration of every year.’ But the 
corporation is not thereby dissolved ;’’ citing 
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Queen vs. Corporation of Durham, 10 Mod., 
146, where it is said: ‘*‘ That though the 
town clerk be annuatim eligibilis, he remains 
the town clerk after the year and until an- 
other was chosen; but if he had been e/gi- 
bilis pro uno anno tantum, his office would 
have expired at the end of the year.’’ 

All that was decided in Trustees vs. Hills, 
6 Cowen, 23 (16 Am. Dec., 429), another 
case cited on behalf of respondent, was that 
the title of the plaintiffs, who claimed to be 
trustees of a religious corporation, but who 
were elected after the regular period, could 
not be collaterally questioned by defend- 
ants. Chandler vs. Bradish, 23 Vermt., 
116, decides only that there being no statute 
to the contrary and such having been the 
practice, school officers elected at the annual 
meeting hold over till others are elected at 
another annual meeting, whether more or 
less than a year from the time of their elec- 
tion ; and McCall vs. Byram Manfg. Co., 6 
Conn. 428; Cong. Soc. vs. Sperry, 10 
Conn. 20, and State vs. Fagan, 42 Conn., 
32, are to the same effect. Chancellor 
Kent, 2 Conn., 295, says: 

“It is a question not definitely settled whether 
officers of the corporation, who are directed to 
be annually elected, continue in office after the 
year and until others are duly elected, in cases 
where the time of election under the charter has 
elapsed either through mistake, accident or 
misfortune, and there is no provision in the 
charter for the case."’ He adds that the acts of 
all public officers, who are such de facto, act- 
ing under color of office by election or appoint- 
ment, ‘‘are held valid as respects the rights of 
third persons who have an interest in them and 
as concerns the public in order to prevent a 
failure of justice.” 

Dillon, in 1 Mun. Corp., Sec. 158, says: 

“The American Courts have not adopted the 
strict rule of the English corporations, which 
disables the mayor or chief officer from holding 
beyond the charter or election day, but rather 
the analogy of the other corporate officers, who 
hold over until their successors are elected, un- 
less the legislative intent to the contrary be 
manifested.” 


And in Section 159, he says: 


‘“‘ The law on the subject has been thus stated 
by a learned American judge, (Perkins, J., in 
Tuly ws. State, 1 Ind., 500,) ‘Where, in the 
charter or organic law of a corporation, there is 
an express or implied restriction upon the time 
of holding office, as that the officers shall be 
annually elected on a particular day, and that 
they shall hold from one charter (election) day 
till the next, or that they shall be elected for the 
= ensuing only, in such case they cannot 

old over beyond the next election day or the 
end of the year.’”’ 


The above are practically all the cases 
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cited by the counsel for the respondent on 
this branch of the case, and our examination 
of them leads us to the conclusion thus ex- 
pressed by Chancellor Walworth in Philips 
vs. Wickham, 1 Paige, 594. 


“There are undoubtedly some common law 
officers who are to be elected or appointed peri- 
odically, who from the necessity of the case 
continue to exercise their functions until others 
are elected or appointed to fill their places. I 
am not aware of any general principle of the 
common law which authorizes all civil or cor 
porate officers to hold over after the expiration 
of the time for which they were elected until 
their places are supplied by others.”’ 


On the other hand, in Krow vs. Smoot, 
62 Md., 172, where, by the Constitution, it 
is provided that the commission issue on the 
appointment made during the recess of the 
Senate: ‘shall continue in force until the 
end of the next session of the Legislature or 
until some other person is appointed to the 
office whichever shall first occur.’’ The 
Court said: 


“We are not justified in totally disregarding 
the express limitation that the commission to 
the party appointed by the Governor during the 
recess to fill the vacancy ‘shall continue in 
force until the end jof the next session of the 
Legislature or until some other person is ap- 
pointed to the same office whichever shall first 
occur.’ These terms are imperative and they 
must have accorded to them their full force and 
effect. And as by this limitation the appoint- 
ment and commission of the appellee termi- 
nated with the end of the last Legislature, it fol- 
lows that from that time there was a vacancy in 
the office until a successor was appointed as 
provided by the Constitution to fill such va- 
cancy.” 


In Badger vs. United States, 93 U. S. 
599, Justice Hunt delivering the opinion of 
the Court said: 


‘By the common law, as well as by the 
statutes of the United States and the laws of 
most of the States, when the term of office, to 
which one is elected or appointed expires, his 
power to perform its duties ceases. This is the 
general rule. The term of office of a district 
attorney of the United States is fixed by statute 
at four years. When these four years come 
around, his right or power to perform the duties 
of the office is at an end as completely as if he 
had never held the office. Rev. Stat., Sec. 
769. A Judge of the Court of Appeals of the 
State of New York, and a Justice of the Su- 
preme Court is elected for a term of fourteen . 
years, and takes his seat on the first day of 
January following his election, When the first 
day of the fourteenth January is reached, he 
ceases to be a judicial officer, and can perform 
no one duty pertaining to the office. Whether 
a successor has been elected, or whether quali- 
fied does not enter into the question.” 
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Section 769 of the Revised Statutes, cited 
in the above extract, is as follows: ‘* Dis- 
trict attorneys shall be appointed for a term 
of four years and their commissions shall 
cease and expire at the expiration of four 
years from their respective dates.’’ This, 
it will be observed, is practically the same 
language as is used in Sec. 8, Art. IV, pro- 
vided that the Governor may fill vacancies 
‘“‘ by granting commissions which shall ex- 
pire at the end of the next session.”’ 

We feel ourselves obliged to hold on this 
review of the cases that respondent has not 
shown a valid title as against the State to the 
office in question now held by him. 

This case was heard by both members of 
the Court, and they concur in the following 


Conclusions of Law. 


1. The provisions of Sec. 8, Art. IV, of 
*the Constitution would not have authorized 
the Governor to appoint respondent during 
the recess of the Senate to the vacancy 
which occurred during such recess for a 
longer period than until the end of the next 
session of the Senate. 

2. No title to the office of Superinten- 
dent of Public Instruction was vested in re- 
spondent by his nomination by the Gover- 
nor or the Senate January 6, 1891, and the 
confirmation of said nomination by the Sen- 
ate, January 20, 1891, no further action 
having been taken thereon by the Governor 
and no commission having issued. 

3. The only appointment by which a 
title to said office was conferred upon re- 
spondent being by a commission which by 
its terms and by the provisions of the Con- 
stitution, was to expire at the end of the 
next session of the Senate, and such 
next session having ended respondent has 
no legal title to said office. 

4. Judgment of ouster, in favor of the 
Commonwealth and against respondent, is 
therefore directed to be entered unless ex- 
ceptions be filed within the time limited by 
law. J. W. Simonton, /. /. 

Filed July 16, 1891. 


DEFENDANT'S EXCEPTIONS. 


In the Court of Com- 
mon Pleas of Dauphin 
County, Pa. No. 218, 
September Term, 1891. 


CoOMMONWEATH OF PENN- 
SYLVANIA 


US. 
D. J. WALLER, JR. 


This case having been submitted to the 
Court by agreement duly filed, without a 
trial by jury, under the provisions of the 
Act 22d April, 1874, the defendant files the 
following exceptions to the decision of the 
said Court: 
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1. The Court erred in sustaining the ob- 
jection of the Attorney General to the ma- 
teriality and relevancy of the facts set, forth 
in the eleventh paragraph of the plea of the 
respondent. 

2. The Court erred in sustaining the ob- 
jection of the Attorney General to the offer 
of proof made on the trial by the defendant 
in support of the averment contained in the 
eleventh paragraph of the defendant’s plea. 

3. The Court erred in not finding the 
facts set forth in the eleventh paragraph of 
the defendant’s plea. 

4. The Court erred in that part of its de- 
cision wherein, in referring to the clause of 
the Section 8, Article IV, of the Constitu- 
tion, which relates to the filling of a 
vacancy during the recess of the Senate in 
the office of Superintendent of Public In- 
struction, the Court holds as follows, to 
wit: ‘* Be that as it may, it is there, and 
the question remains, whether it can be ig- 
nored? But we cannot give any force to it 
without ignoring the provision in the first 
clause limiting the time for which appoint- 
ments can be made to fill vacancies hap- 
pening during the recess to the end of the 
next session.’’ 

5. The Court erred in that part of its de- 
cision wherein it finds as follows, to wit: 
‘* We feel ourselves obliged to hold, on this 
review of the cases, that respondent has not 
shown a valid title as against the State to 
the office in question now held by him.”’ 

6. The Court erred in its first conclusion 
of law which is as follows, to wit: —‘‘ The 
provisions of Section 8, Article IV., of the 
Constitution would not have authorized the 
Governor to appoint respondent during the 
recess of the Senate to the vacancy which 
occurred during such recess for a longer 
period than until the end of the next session 
of the Senate.’’ 

7. The Court erred in its second conclu- 
sion of law which is as follows, to wit:— 
‘*No title to the office of Superintendent of 
Public Instruction was vested in respondent 
by his nomination by the Governor to the 
Senate, January 6, 1891, and the confirma- 
tion of the said nomination by the Senate, 
January 20, 1891, no further action having 
been taken thereon by the Governor and no 
commission having been issued.’’ 

8. The Court erred in its third conclu- 
sion of law which is as follows, to wit :— 
‘¢The only appointment by which a title to 
said office was conferred upon respondent 
being by a commission which by its terms 
and by the provisions of the Constitution 
was to expire at the end of. the next session 
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of the Senate, and such next session having 
ended, respondent has no legal title of said 
office.”’ 

g. The Court erred in its fourth conclu- 
sion of law which is as follows, to wit:— 
‘Judgment of ouster, in favor of the Com- 
monwealth and against the respondent, is 
therefore directed to be entered, unless ex- 
ceptions be filed within the time limited by 
law.”’ 

10. The Court etred in not finding that 
the respondent has shown a valid title as 
against the State to the office of Superin- 
tendent of Public Instruction. 

11. The Court erred in not directing 
judgment to be entered in favor of re- 
spondent. 

12. The Court erred in directing judg 
ment of ouster to be entered in favor of the 
Commonwealth. 

C. W. STONE, 
W. S. KIRKPATRICK, 
Rost. SNODGRASS, 
Attorneys for the Defendant. 
Filed Aug. 5, 1891. 


EXCEPTIONS OVERRULED. 


And now, Sept. 29, 1891, the within ex 
ceptions overruled and Judgment of ouster 
directed to be entered in accordance with 
the opinion heretofore filed. 

By the Court, 
J. W. Simonton, P. J. 


APPEAL OF DEFENDANT TO SUPREME COURT. 


SYLVANIA, ex re/. W. U. | mon Pleas of Dauphin 
HENSEL, Attorney General, } County. 
| No. 218, Sept. Term, 


1891. Quo warranto. 


COMMONWEALTH OF PENN- Inthe Court of Com- 


vs. 
D. J. WALLER, Jr. 


Appeal by the said D. J. Waller, Jr., 
from a judgment of ouster, entered by the 
said Court on September 29, 1891, ousting 
him from the office of Superintendent of 
Public Instruction of the Commonwealth of 
Pennsylvania. 


ASSIGNMENTS OF ERROR, 


1. The Court erred in overruling de- 
fendant’s second exception to the decision 
of the Court, which was as follows :— 

‘¢2. The Court erred in sustaining the 
objection of the Attorney General to the 
offer of proof made on the trial by the de- 
fendant in support of the averment con- 
tained in the eleventh paragraph of the de- 
fendant’s plea.’’ which offer was as fol- 
lows :— 

‘*In the latter part of January, 1891, 
after the confirmation of the appointment 
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of 1). J. Waller, Jr., by Governor Beaver, 
communicated to the Senate, January 6, 
1891, and after the Governor (Pattison) 
had been advised of said action, the said 
Waller called upon the Governor at the ex- 
ecutive office, and in an interview then had 
the Governor said to Mr. @Valler, referring 
to his nomination and confirmation, ‘I have 
no interest in the Department of Public In- 
struction except that it be well administered. 
You see the commissions here upon the table. 
We have a large number to issue, and know- 
ing that your present commission is valid 
until the adjournment of the Senate, I have 
deferred the consideration of yours, being 
doubtful whether it should be issued for the 
unexpired term of Dr. Higbee, or for the 
full period of four years.’ ’’ 

Said offer was objected to by the Attorney 
General on behalf of the Commonwealth on 


the ground that it was irrelevant and im-" 


material, and said objection was sustained 
by the Court and the offer excluded. 
Whereupon the counsel for respondent duly 
excepted to said ruling of the Court, and at 
their request this bill of exception is sealed. 

II. The Court erred in overruling the de- 
fendant’s third exception, which was as fol- 
lows :— 

‘¢ 3. The Court erred in not finding the 
facts set forth in the eleventh paragraph of 
defendant’s plea.’’ 

III. The Court erred in overuling defend- 
ant’s fourth exception, which was as fol- 
lows :— 

‘¢4. The Court erred in that part of its 
decision wherein, in referring to the clause 
of the eighth Sestion, Article IV, of the 
Constitution, which relates to the filling of 
a vacancy during the recess of the Senate, 
in the office of Superintendent of Public In- 
struction, the Court holds as follows, to 
wit :—‘* Be that as it may, it is there, and 
the question remains whether it can be ig- 
nored? But we cannot give any force to it 
without ignoring the provision in the first 
clause limiting the time for which the ap- 
pointments can be made to fill vacancies 
happening during the recess to the end of 
the next session.’’ 

IV. The Court erred in overruling de- 
fendant’s fifth exception, which was as fol- 
lows :— 


‘5. The Court erred in that portion of - 


its decision wherein it finds as follows:— 
We feel ourselves obligated to hold on this 
review of the cases that respondent has not 
shown a valid title as against the State to the 
office in question now held by him.’’ 

V. The Court erred in overruling the de- 
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fendant’s sixth exception, which was as fol- 
lows :— 

«¢6, The Court erred in its first conclu- 
sion of law, which is as follows, to wit :— 
‘The provisions of Section 8th, Article IV, 
of the Constitution would not have author- 
ized the Governor to appoint respondent 
during the recess of the Senate to the va- 
cancy which occurred during such recess, 
for a longer period than until the end of the 
next session of the Senate.”’ 

VI. The Court erred in overruling the 
defendant’s seventh exception, which was 
as follows :— 

««7, The Court erred in its second con- 
clusion of law, which is as follows, to wit: 
—‘* No title to the office of Superintendent 
of Public Instruction was vested in respond- 
ent by his nomination by the Governor to 
the Senate, January 6, 1891, and the confirm- 
ation of the said nomination by the Senate, 
January 20, 1891,no further action having 
been taken thereon by the Governor and no 
commission having been issued.’’ 

VII. The Court erred in overruling the 
defendant’s eighth exception which was as 
follows :— 

‘8, The Court erred in its third conclu- 
sion of law, which is as follows, to wit :— 
“The only appointment by which a title to 
said office was conferred upon respondent 
being by a commission, which by its terms 
and by the provisions of the Constitution, 
was to expire at the end of the next session 
of the Senate, and such next session having 
ended respondent has no legal title to said 
office.”’ 

VIII. The Court erred in overruling the 
defendant’s ninth exception which was as 
follows :— 

‘9, The Court erred in its fourth con- 
clusion of law, which is as follows, to wit: 
—‘‘Judgment of ouster in favor of the 
Commonwealth and against the respondent 
is therefore directed to be entered, unless 
exceptions be filed within the time limited 
by law.’’ 

1X. The Court erred in overruling the de- 
as tenth exception, which was as fol- 
Ows ;— 

“to. The Court erred in not finding that 
the respondent has shown a valid title as 
against the State to the office of Superin- 
tendent of Public Instruction.’’ 

X. The Court erred in overruling de- 
fendant’s eleventh exception, which was as 
follows :— 

_ “tx, The Court erred in not directing 
judgment to be entered in favor of the re- 
spondent.’’ 
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XI. The Court erred in overruling the 
defendant’s twelfth exception, which was as 
follows :— 

‘¢12. The Court erred in directing judg- 
ment of ouster to be entered in favor of the 
Commonwealth.”’ 

C. W. STONE, 

W. S. KiRKPATRICK, 

Rost. SNODGRASS, 
Attorneys for Appellant. 


ARGUMENT OF APPELLANT. 


I, 


1. The death of Dr. Higbee, during his 
incumbency, and within a year after his ap- 
pointment for a full term of four years to 
the office of Superintendent of Public In- 
struction, caused a vacancy in the office. 
This vacancy occurred during a recess of 
the Senate. Hon. James A. Beaver, then 
Governor, in February, 1890, following the 
death of Dr. Higbee, appointed Mr. Waller, 
the respondent, to the said office and issued 
to him acommission. ‘Treating a commis- 
sion as the evidence of a complete appoint- 
ment, we may assume that all the steps were 
taken required by the Constitution to mani- 
fest the final and complete purpose of the 
Governor to appoint Mr. Waller to the of- 
fice in question. 

Sec. 8, Art. IV of the Constitution makes 
the following provision in the case of va- 
cancies:—‘‘ He shall have power to fill all 
vacancies that may happen, in offices to 
which he may appoint, during the recess of 
the Senate, by granting commissions which 
shall expire at the end of their next session ; 
he shall have power to fill any vacancy that 
may happen during the recess of the Senate, 
in the office of Auditor General, State 
Treasurer, Secretary of Internal Affairs, or 
Superintendent of Public Instruction, in a 
judicial office, or in any other elective office 
which he is or may be authorized to fill; if: 
the vacancy shall happen during the session 
of the Senate, the Governor shall nominate 
to the Senate, before their final adjournment, 
a proper person to fill said vacancy; but in 
any such case of vacancy, in an elective of- 
fice, a person shall be chosen to said office 
at the next general election, unless the va- 
cancy shall happen within three calender 
months immediately preceding such election, 
in which case the election for said office 
shall be held at the second succeeding gen- 
eral election.’’ 

By this provision the Governor is in- 
vested with the absolute power to fill a va- 
cancy happening during a. recess of the 
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Senate in the office of Superintendent of 
Public Instruction. The general language 
of the first clause of that portion of the 
sectioa quoted, is subject to the exception 
contained in the second clause, and the two 
together must be read, thac he may appoint 
during the recess of the Senate to vacancies 
by granting commissions which expire at 
the end of their next session, except in case 
of certain enumerated officers to wit: Audi- 
tor General, State Treasurer, Secretary of 
Internal Affairs, and Superintendent of Pub- 
fic Instruction, judicial offices, etc. If a 
vacancy should happen in any of these of- 
fices during a recess, no vote of the Senate 
is necessary, and no limitation is placed 
upon the commission, except in case of an 
elective office, in which case provision is 
made according as the vacancy happens 
within or more than three months before 
the next general election. The Superin- 
tendent of Public Instruction not being an 
elective office, and no limitation being 
placed upon his commission, the power is 
conferred, in case of a vacancy happening 
during a recess of the Senate, to appoint 
for the full vacancy. 

The Court below, in determining the 
meaning of these constitutional provisions, 
seems to regard the two clauses as incom- 
patible in so far as the second clause re- 
ferred to, relates to the Superintendent of 
Public Instruction, an appointive office, and 
assumes that by giving force to the provision 
in the first clause limiting the time for 
which appointments can be made to fill 
vacancies happening during the recess of 
the Senate, the second clause must yield 
and be disregarded. 

It is held by the learned Court that no 
force can be given to it without ignoring 
the first clause, and the result is that al- 
though express mention is made of the 
office of Superintendent of Public Instruc- 
tion, no effect is to be given to the language 
relating to that office because it is coupled 
with elective offices, to which appointments 
are directed to be made in a manner and 
for a period of time different from that pre- 
scribed for appointment under the first 
clause which is couched in words of general 
signification without particularly mention- 
ing the office in question. The only way in 
which the Court appears to be able to give 
effect to both clauses is by suggesting a pur- 
pose on the part of the framers of the Con- 
stitution, to give an alternative power to 
the Governor to make an appointment under 
either clause. 

It seems to us, however, that there ought 








to be no difficulty in so construing both 
clauses that full effect shall be given to all 
the words used. It is not to be supposed 
that words are unnecessarily used and that 
this office was singled out and put by itself 
with others specifically named, unless be- 
ing also an appointive office it was intended 
to take it out of the operation of the general 
words in the preceding clause and apply to 
it another rule. The interpretation adopted 
by the Court below involves the elimination 
of these words as unnecessary and meaning- 
less, although deliberately put there by the 
framers of the Constitution. 

We submit that the Court ought rather to 
‘prefer that reasonable interpretation which 
assumes that there was a purpose in using 
the discarded words, and which will give 
full force and meaning to the words con- 
sistently with the preservation of the pre- 
ceding clause of the sectior quoted. Tak- 
ing the second clause by itself it clearly and 
plainly means that as to the enumerated 
offices a vacancy occurring during a recess 
of the Senate shall be filled by appointment, 
which appointment is not subject to any ac- 
tion by the Senate. Clearly this is so, be- 
cause the succeeding part of the section 
provides, with regard to the elective offices 
so specifically named, that the tenure under 
the appointment shall be until said office is 
filled at an election occurring more than 
three months following the happening of 
such vacancy. 

The provisions referred to are as follows: 
**If the vacancy shall happen during the 
session of the Senate the Governor shall 
nominate to the Senate before their final 
adjournment a proper person to fill said 
vacancy ; but in any such case of vacancy 
in an elective office a person shall be chosen 
to said office at the next general election, 
unless the vacancy shall happen within 
three calendar months immediately preced- 
ing such election in which case the election 
for said office shall be held at the second 
succeeding general election.”’ 

This surely means that the appointment 
in such cases must be for a specified period, 
ending at a certain time, to be ascertained 
according as such vacancy may happen 
within or more than three months before a 
general election. If the vacancy happens 
during the session of the Senate, the Senate. 
must give its assent to the appointment for 
that period. If the vacancy happens during 
the recess of the Senate the period for which 
the appointment is to be made under this 
language is for the vacancy, since no pro- 
vision is made in such a case for a confir- 
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mation by the Senate whose action is re- 
quired only when a vacancy happens during 
its session. The plain meaning, it seems to 
us is that an appointment during the recess 
has no reference to and does not require 
any action by the Senate. Such has been 
the general practice since the adoption of 
the new Constitution in cases of vacancies 
in such offices during a recess of the Senate, 
so far as we are advised, and the action of 
the Senate has not been regarded as neces- 
sary where the appointment is to a vacancy 
in the designated offices occurring during 
such recess. 

The Superintendent of Public Instruction 
being an appointive office is not within the 
terms of the language just quoted and yet it 
is joined with these enumerated elective of- 
fices. The purpose of the clause in which 
it is found is evidently to withdraw the 
specified office from the operation of the 
general provision, limiting commissions in 
case of appointments during a recess. To 
give all the words effect, we must so under- 
stand it. If the framers of the Constitution 
intended to limit an appointment in the 
case of a Superintendent of Public Instruc- 
tion, made during a recess, to the expiration 
of the next session of the Senate the words de 
signating this office would have been left out 
entirely, for, as already stated, being an ap- 
pointive one, it would then have been 
clearly covered by the general terms of the 
preceding clause. 

Now, no provision having been made by 
which the appointment to this office is 
limited to a certain date, we must look to 
the clause itself to ascertain the reason why 
it was taken out of the general clause and 
put by itself in the clause in which it is 
found. In the absence of the limitation 
contained in the last quoted clause of the 
section now under consideration, it is clear 
that appointments to all of the offices therein 
named, during the recess of the Senate, 
would be for the entire vacancy and not for 
apart of it. A special provision limiting 
the time. having been made as to a// the 
Offices named, excepting that of Superinten- 
dent of Public Instruction, it leaves that 
office to be covered by the clause in which 
it is found, and that plainly provides that 
the Governor shall have the power to fill 
any vacancy which may happen in such 

Office, for the full period of the vacancy. 
Standing alone, this clause would plainly 
require this interpretation, and if so, since 
NO provision is made for the action of the 
Senate, it must follow, that the Governor, 
Mappointing to a vacancy happening dur- 
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ing the recess, must make such appointment 
to fill the vacancy, for the balance of the term 
of the former incumbent. This is the only 
way by which we can give significance to the 
words deliberately used, which we have a 
right to presume were intended to express a 
meaning not already provided for in the in- 
strument. 

The suggestion contained in the opinion 
of the Court below of another case of irre- 
concilable difference with reference to the 
appointment to a vacancy in a judicial office, 
it seems to us, has no force. If the two sec- 
tions referred to as contradictory are ex- 
amined and compared, it will be found that 
they can be reconciled and that the one is 
consistent with the purpose expressed in the 
other, so that the two can be read together. 
There is besides no analogy between the 
instances given by the Court and the section 
now in question, and even if there was an 
irreconcilable difference in the two sections 
relative to judicial appointments, it affords 
no ground for inference that the makers of 
the Constitution a second time made two 
contradictory provisions, particularly as in 
the present case these two provisions are 
found in the same section, one immediately 
following the other. 

There are, however, certain well estab- 
lished rules of construction in determining 
the meaning of Statutes and Constitutions, 
which, it seems to us, ought to set this con- 
troversy entirely at rest. 

“A construction which would leave without 
effect any part of the language, would be re- 
jected, unless justified on similar grounds. And 
the fact that a similar construction would make 
a word redundant is some reason for its rejec- 
tion; for, it being presumed, wherever such a 
presumption can be sustained, that the Legisla- 
ture meant precisely what it said, no word in it 
is to be treated as unmeaning, if a construction 
can be legitimately found which will preserve it 
and make it effectual. And the same rule for- 
bids the rejection, as meaningless or superfluous, - 
of any sentence or clause of a statute.” 

Endlich on Interp. Stat., § 23, p. 29. 
Citing numerous authorities, | 

“As an auxiliary rule, the maxim, exfressio 
unius, etc., as above defined, becomes a most 
important aid. It means that the special men- 
tion of one thing indicates that it was not in- 
tended to be recovered by a general provision 
which would otherwise include it. The cases 
given are instances of the application of the rule 
to mere words, But it extends beyond that and 
applies to clauses as well. * * * It applies, in- 
deed, wherever an act contains general provis- 
ions and also special ones upon a subject, which, 
standing alone, the general provisions would 
include. In such cases the special provisions 
upon that particular subject indicate an inten- 
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tion that it is not to be deemed included in the 
general provision, and the latter is held inappli- 
cable to it, or, as is sometimes said, is controlled 
by the special provisions. Where, therefore, 
there is, in the same statute, a particular enact- 
ment, and also a general one, which in its most 
comprehensive sense would include what is 
embraced in the former, the particular enact- 
ment must be operative, and the general enact 
ment must be taken to affect only such cases 
within its general language as are not within the 
provisions of the particular enactment.’ 


Endlich Interp. Stat., $ 399, p- 559, ef seg. 


‘‘A construction which raises a conflict be- 
tween parts of a Constitution is inadmissible, 
when, by any reasonable interpretation, they 
may be made to harmonize; and equally inad- 
missible is a construction which would nullify 
or disregard any portion, any provision, clause, 
or word in the instrument. 

Ibid., § 515, p. 725. 

One part may qualify another so as to restrict 
its operation, or apply it otherwise than the nat- 
ural construction would require if it stood by it- 
self; but one part is not to be allowed to defeat 
another, if by any reasonable construction the 
two can be made to stand together.’ 

Cooley Cons. Lim., 71, section 58. 

‘* Whilst, however, it may in general be laid 
down that the intent of a particular provision of 
a constitution is to be gathered from the whole 
of it, it is intimated that an argument from the 
reading of other clauses as to the construction 
of a particular one. is of force only where the 
meaning of the provision is dubious, or, at least, 
that such an argument becomes far Jess persua- 
sive where the meaning of the provision is not 
doubtful. In the latter case, indeed, it is said 
that the courts have no right to place a different 
meaning on the words einployed, because their 
literal interpretation may happen to be incon- 
sistent with other provisions of the instrument 
concerning other subjects.” 

Endlich Interp. Stat., § 515, p. 726. 

“It has been held that the rule that an as- 
certained general intent will control a particular 
one must yield, where the latter is plainly ex- 
pressed, in which case effect must be given to 
it, though apparently opposed to the general in- 
tent deduced from other parts.”’ 

Warren vs. Shuman, 5 Texas, 441, cited 
in Cooley C. L., 7 1 note 3. 

“If, in one section a power is specifically 
conferred, or a duty specially enjoined, which 
in general terms is prohibited by other sections, 
the power or duty specially conferred or en- 
joined constitutes an exception to the general 
rule; the direction to employ the power or dis- 
charge the duty in the particular instance is as 
mancatory as the general prohibition.” 

State 


San Francisco, etc., R. R. Co. vs. 


Board of Equalization, (Cal.,) 13 Am. and 
Eng. Railway cases, 248. Cited in Endlich 
Stat. Interp. § 515, note 82. 
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These citations which might be multiplied 
to any extent, embody familiar principles 
and are peculiarly applicable to the present 
discussion. If they suggest a sound rule of 
interpretation, we must give some effect to 
the words in the second clause in singling 
out the office of Superintendent of Public 
Instruction from the large class of appoin- 
tive officers. To do so will not destroy the 
effect of the preceding clause; it will still 
leave it to stand as applicable to all appoin- 
tive officers except the one specially put by tt- 
self and made subject to another rule. If 
then we are to give the words of the latter 
clause effect, we can only doso by adopt- 
ing the plain meaning of the clause, which 
is that the Governor shall appoint for the 
full vacancy occuring during the recess of 
the Senate and not as in the case of other 
appointive offices to the time of the expira- 
tion of the next session of the Senate. This 
leaves the whole section to stand and is in 
perfect accord with the most familiar rules 
of constitutional and statutory construction. 

2. Is the appointment in such case for 
the full term of four years, or for the bal- 
ance of the term for which Dr. Higbee was 
appointed ? 

It may be argued that the Constit:‘ion 
contemplates, in every case, an *ppu.nt- 
ment for a full term of four , , wherever 
such appointment has been made. Such 
has been the practice of preceding Gover- 
nors as will be shown by a reference to the 
records of the appointments. 

In commonwealth vs. Slifer, 25 Penn. 
St., 23, in the case of the act creating the 
office of Adjutant General, which declared 
that the appointment of the Adjutant Gen- 
eral should be for the term of three years, if 
he shall so long behave himeelf well, &c., it 
was held that where the former appointee 
had died within the time for which he was 
appointed, the subsequent appointment in 
filling the offices vacated by death was re- 
quired to be for the full term of three years. 
this connection act of 2d April, 
1822, Sec. 13, P. L. p. 233). 

On the same principle of construction the 
constitutional provisions in excepting the 
Superintendent of Public Instruction from 
all the other officers named, makes a term 
of four years obligatory, and requires an ap- 
pointment for that time. During the ses- 
sion of the Senate, by and with their advice 
and consent, he must appoint for the full 
term; during a recess he should appoint 
without referring it to the Senate, and in 
either case the obligation is imposed to ap- 
point for the four years. The death of the 


(see in 
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incumbent produces a vacancy in the office. 
The Constitution, fixing that a definite term 
for such appointment shall be made, requires 
such appointment to be made for the spe- 
cific and definite period of four years. 

3. If, however, the happening of a va- 
cancy in the office during the currency of 
the term for which the incumbent was 
originally appointed, is to be regarded as 
covering only the balance of the unexpired 
time, then the Governor, during the recess, 
is required to fill such vacancy by his ap- 
pointment. 

There is absolutely no power to fill for 
less than the period of such vacancy, nor 
can he make two appointments which in 
succession may fill such vacancy, the Super- 
intendent being irremovable at the pleasure 
of the Governor according to Sec. 4, Art. 
VI of the Constitution. He can exercise 
the power of appointment to a vacancy but 
once, and then only for the full constitu- 
tional period. 

The language of the Constitution being 
that the Governor shall have power to fill 
any vacancy that may happen during the 
recess of the Senate in the office of Superin- 
tendent of Public Instruction, and no limit 
being placed upon the appointment as to 
when it shall expire, the language naturally 
imports that the appointment shall fill the 
entire vacancy once for all, otherwise, in 
some succeeding part of the article it would 
have indicated the limitation by express 
language. 

The earlier part of the section provides 
for the filling of appointive offices until the 
expiration of the next session of the Senate. 
In the succeeding clause one appointive 
office is expressly named to which the ap- 
pointment in case of vacancy is made to fill 
the vacancy without any limitation or re- 
striction to a less period of time than would 
be covered by the full extent of the 
vacancy. The Governor not only has the 
power to completely fill the vacancy, but it 
is his duty to do so and make the appoint- 
ment for the entire period of the vacancy. 

It is quite clear that Governor Beaver in- 
tended to exercise his full constitutional 
duty in the case, and to appoint, for all 
the time that he had power to appoint. 
This is evidenced, not only by the fact that 
he made the appointment and issued his 
commission therefor, but also by the fact 
that as soon as the Senate was assembled he 
presented the name of Mr. Waller for the 
fullest period possible, to date from the time 
of the original appointment, towit: March 
1st, 1890. This indicates a completed pur- 





pose to appoint so far as his action was con- 
cerned for the entire period for which ap- 
pointment was supposed to be possible. 

4. That the commission, on its face, pur- 
ports to be for a part only of the vacancy 
which he was authorized and required to 
fill by his appointment, does not prevent 
the appointment made by the Governor op- 
erating for the full period for which he was 
required to make the appointment in filling 
the vacancy. 

In the Commonwealth vs. Bowman, supra, 
Gen. Keenan had been appointed Adjutant 
General for the period of three years. After 
serving a portion of the time, he resigned, 
and Bowman was appointed to fill the 
vacancy by a commission which purported, 
in express terms, ‘‘ to fill the vacancy occa- 
sioned by this resignation.’’ It was held 
that the appointment operated to appoint 
3owman for the term of three years, and 
that as the act of Assembly under which the 
appointment was made fixed the term of 
three years, the restrictive words in the 
commission could not defeat the legal effect 
of the appointment under the act, which 
required it to be for a full term, if made at 
all. 

In the present case, it being the duty of 
the Governor, under our view of the Con- 
stitution, to fill the vacancy and for the full 
period, the expression in the commission 
limiting the appointment to the end of the 
next session of the Senate cannot operate to 
narrow the appointment to a period less 
than that required by the Constitution, par- 
ticularly when it is evident from all the 
circumstances that it was the purpose of the 
Governor to appoint Mr. Waller for the 
full extent permitted by the Constitution. 

The commission of an officer is not void 
because it does not state the term for which 
he was appointed; that may be shown by 
Parol, State vs. Folkerson, 10 Mo, 681. 

Where the term for which an officer is to 
hold is fixed by law, the Governor cannot 
enlarge it or extend its powers by issuing a 
commission in which a greater term is 
named. 

Meacham on Public Officers, § 395. 

5. If the Governor had the power after 
the death of Dr. Higbee to make an ap- 
pointment to fill the entire vacancy, over- 
reaching the session of the Senate, the subse- 
quent nomination to the Senate, under a 
mistaken impression that he could only ap- 
point until the end of the session of the 
Senate, during a recess, could not operate as 
a revocation or recall of the first appointment. 
The Governor has no power of reconsidera- 
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tion or removal after his appointment is : on Municipal Corporations, 219. 


made. The second appointment, there- 
fore, is non-operative under this theory, and 
only has effect to indicate the full purpose on 
the part of the Governor to make as,com- 
plete an appointment as the Constitution and 
laws permitted him to make. 

Where power has been given to appoint 
to an office, and the same has been exercised, 
any subsequent appointment to the same 
office will be void unless the prior incum- 
bent has been removed, or the office has 
otherwise been vacant. 

Meacham on Public Officers, § 113. 

‘*The power of appointment may be ab- 
solute or conditional. Where it is absolute, 
the choice of the appointing power, if it falls 
upon an eligible person, is conclusive.”’ 

Meacham on Public Officers, § 110. See 
also Thomas vs. Burrus, 23 Miss. 550 (57 
Am. Dec. 154.) 


Il, 


1. If, however, it should be held that 
Governor Beaver had not the power to ap 


point for a period longer than to the end of 


the session of the Senate next ensuing, Mr. 
Waller, notwithstanding the limitations thus 
contended for, was entitled to hold the office 
beyond that point until his successor ts leg- 
ally appointed and qualified. 

The commission in such case would issue 
to expire at the end of the next session of 
the Senate. Under the theory that the 
Constitution only authorizes the Governor 
to grant the commission until the expiration 
of the next session of the Senate, his ap- 
pointee would be irremovable up to that time, 
and the commission could not be recalled. 


Mr. Waller's appointment in this view would 


be absolutely fixed up to that point. 

There is a general principle, however, 
which would allow him to hold over beyond 
that point in case a successor was not duly 
appointed, subject, of course, to have his 
tenure determined at any time after the 
period named in the commission by a 
proper appointment regularly made. 

There is nothing in the constitutional 
language inconsistent with the general prin- 
ciple, that an officer may hold over until 
his successor is qualified. This is a general 
principle of the Common Law even where 
there is an appointment for a definite term, 
and seems to be the prevailing view under 
the American authorities. Angel vs. Ames 
on Corporations, 83. People vs. Stratton, 
28 Cal., 382. People vs. Oulton, 28 Cal., 
44. People vs. Runkel, g Johns., 147. 
t Dillon 


Trustees vs. Hills, 6 Cowan, 23. 


PENNSYLVANIA SCHOOL JOURNAL. 











[| Fes., 


People 
vs. Bull, 7 Am. Rep., 302. 

In Vermont it is held, there being no 
Statute to the contrary, and such having 
been the practice, that School Officers 
elected at the annual meeting, hold over 
until others are elected at another annual 
meeting, whether more or less than a year 
from the time of their election. Chandler 
Bradish, 23 Ver., 416. See also Over- 
seers vs. Sears, 22 Pick., 130. 

In the State vs. Harrison, 113 Ind., 234 
(3 Am. St. Rep., 663), it is said by the 
Court that the weight of authority in Amer- 
ican courts is in favor of the position that 
unless there is an express limitation in the 
law of the tenure, to a fixed period deyond 
which it cannot extend, the incumbent may 
hold over until a successor is qualified. 

In Connecticut an officer elected for the 
year ensuing is, In the absence of any other 
restrictive provision, entitled to hold be- 
yond the year and until he is superseded by 
the election of another person in his place. 


VS. 


McCaull ws. Byram Mfg. Co., 6 Conn., 
428; Con. Soc. vs. Sperry, 10 Conn., 20; 
State vs. Fagan, 42 Conn., 32. 


An officer elected for a specified term 
may continue to exercise the duty of the 
office after its expiration where the statute 
contains no restrictive provisions. Roney 
vs. School District, 1 Law Times (N. S.), 
72; Brightly’s Dig., vol 3, p. 4455, § 16. 

The ground on which this view is justified 
is, that it Is important to the public interests 
and a matter of general policy that an office 
of this character especially should not be 
without an incumbent to perform its duties. 
We are informed that this has been the 
practice with regard to this office, and per- 
haps others of a similar character, and that 
there has been a holding over where ap- 
pointments have been made for a full term 
of four years, and the four years had en- 
tirely elapsed. Notably in the case of 
James P. Wickersham, who was commis- 
sioned Superintendent of Public Instruction 
for five years, from May 5, 1876, and held 
over without any other commission or ap- 
pointment till March 17, 1881—ten months 
and twelve days after the expiration of his 
regular term of five years. ‘This statement, 
of course, can be tested by a reference to 
the official records in the Executive Depart- 
ment, and the past history of this and other 
State officers whose terms have been defined 
in the Constitution and the laws. 

The purpose of the Constitution, in au- 
thorizing vacancies to be filled by granting 
commissions, to expire at the end of the 
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next session of the Senate, if it should be 
held that this clause applies to the present 
case, was evidently to provide against a 
possible lapse by failure to promptly nom1- 
nate to the Senate during its session. So 
carefully was the contingeucy of the office 
being unoccupied through delay or neglect 
to nominate guarded against, that it was 
provided that the appointment should con- 
tinue absolutely until the last day of the 
Senate, within which time the tenure was 
assured. The very fact that such provision 
was made would seem to indicate that there 
was a necessity to guard against the office 
not being filled by some person to adminis- 
ter its very important duties. There is 
every reason why this office especially should 
not be allowed to remain without an occu- 
pant. After the adjournment of the Senate, 
if no appointment has been made during the 
session of the Senate, the occupant holds 
over until his successor may be legally ap- 
pointed and qualified. 

2. No such appointment has as yet been 
made. Prof. Snyder was nominated to the 
Senate, and the nomination was rejected by 
a vote regulariv taken and recorded. This 
nomination was made to take effect from 
June 1, 1891, and the very nomination by 
Governor Pattison, by its terms, implies 
that Mr. Waller was entitled to hold over 
for the time intervening between the date 
fixed for the adjournment of the Senate, the 
29th of May, and the date from which the 
new appointment was to begin. 

Mr. Snyder having been nominated and 
rejected by the Senate, the Governor cannot 
wait until the Senate has adjourned, and 
then, having sought the advice and consent 
of the Senate to this very appointment, and 
having been advised that the Senate would 
not consent, re appoint the same person be- 
cause the Senate has adjourned. 

In Lane vs. Commonwealth, 103 Penn. 
St., 485, the Supreme Court says :—‘‘ The 
Senate may prevent the appointment by the 
Governor, but cannot appoint. It may 
either consent or dissent; that is the extent 
of its power. Thereits action ends. It can- 
not suggest the name of another. J tt dis 
sent, the Governor cannot appoint the person 
named.”’ 

The vacancy occurred during a recess of 
the Senate. A session of the Senate then 
ensues, a nomination is made to fill that 
vacancy. Assuming now that the appoint- 
ment of Mr. Waller was but a temporary 
one, the person named, having been nomi- 
nated to the Senate is rejected. The Gov- 
ernor is advised of the view of the Senate. 





He certainly cannot take advantage of the 
adjournment of the Senate to re-appoint the 
very person as to whose appointment the 
Senate has been consulted, and has indi- 
cated its adverse view. 

3. No appointment having been made 
during the session of the Senate which fol- 
lows the happening of the vacancy, none 
can be made after its adjournment. 

The Constitution evidently contemplates 
an appointment during the recess in which 
the vacancy happens. If this is an appoint- 
ment for the full vacancy, that ends the dis- 
cussion. If it is merely a temporary ap- 
pointment to expire at the end of the next 
session of the Senate, then an appointment 
for the full period of the vacancy must be 
made during that session. Whether the 
vacancy happen during a recess or during 
the session of the Senate, if after the hap 
pening of such vacancy the Senate has ad- 
journed and another recess follows, there is 
no power to appoint to fill such vacancy. 

In the case of the District Attorney, 7 
American Law Reg. (New Series), 786, this 
whole subject has been thoroughly discussed 
under the Federal Constitution by Judge 
Cadwallader, and in a very able opinion 
the power to fill such vacancy after the ad- 
journment of the Senate is denied. ‘The 
effect of the opinions of the Attorneys Gen- 
eral of the United States is fully considered, 
and the case cited is conclusive judicial au- 
thority on this point. 

After showing therein by a course of con- 
clusive reasoning that under the Constitu- 
tion the President cannot, during a recess 
of the Senate, make a temporary appoint- 
ment to fill a vacancy in office in a case in 
which the Senate has been in session either 
when or since the vacancy first occurred, 
the learned Judge answers the objection 
that the question is no longer an open one, 
and that the right to make such appoint- 
ment has been settled by authority and 
practice. 

In a very elaborate review of the history 
of the subject, the action of the Senate from 
time to time, the constant recurrence of 
doubts and the opinions of Attorneys Gen- 
eral on the subject, he sums up the re- 
sult as follows:—‘‘ To recapitulate, as to 
the present question, there has not been op- 
portunity for judicial contestation; the ex- 
istence of the power in question has not been 
legislatively recognized, has been denied 
by the Senate, has been practically asserted 
by the President only, and has not been ex- 
ercised without constantly recurring sug- 
gestions by them of doubts of its existence 





356 PENNSYLVANIA SCHOOL JOURNAL. 


under the Constitution; opinions of Attor- 
neys General have been its only support, and 
in these opinions other jurists of eminence 
have not concurred.’’ After declaring that 
the question is still open for judicial contes- 
tation, he decides it adversely to the right 
to make the appointment. 


Ill. 


1. Even if the Governor, in the appoint- 
ment of Mr. Waller, could only appoint to 
the expiration of the next session of the 
Senate, the subsequent nomination of Mr. 
Waller, January 6th, 1891, and its con- 
firmation, January zoth, 1891, constitute, 
in the light of the facts, a full and complete 
appointment for the full term. 

The case of Lane vs. Commonwealth, 103 
Penn. St., 481, only decides that the Gov- 
ernor has power to remove officers appointed 
by him, although the appointment was by 
and with the advice and consent of the 
Senate That case has no application to 
the present case, because the Constitution 
expressly declares that the Superintendent 
of Public Instruction shall not be removed 
at the pleasure of the power appointing, 
that office being expressly excepted. 

See Art. VI., Sec. 4, Cons. of 1874. 

The appointment of Prof. Snyder, there- 
fore, could not operate as an implied re- 
moval of Mr. Waller, for the latter had 
already been appointed. 

So far as Lane zs. Commonwealth con- 
tains the view that after the confirmation 
the appointment was still incomplete and 
subject to withdrawal or recall, it is only 
dictum, and not essential to the decision of 
that case. 

The reasoning in the case is largely to the 
point that the Governor is the sole appoint- 
ing power, even if the appointments were 
complete as soon as confirmed; and the 
greater part of the opinion is devoted toa 
discussion of the language of Sec. 8 and 
other parts of the Constitution, showing 
that it contemplates the power of appoint- 
ment as residing entirely in the Governor ; 
the action of the Senate being simply con- 
firmatory. 

The point in the case was whether the 
Senate was part of the appointing power in 
the sense of the Constitution, and whether 
on that account the consent of the Senate 
was necessary to a removal. The Court 


seems to have solved the question by a 
reference to the language of the Constitu- 
tion in this and other sections, holding that 
the Constitution in speaking of the appoint- 
ing power recognizes it as being vested in 
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the Governor and not in the Senate, and 
decides that the Governor without the ac- 
tion of the Senate can remove. 

So far as the Court holds that the appoint- 
ment still remains open after the confirma- 
tion by the Senate, it was not a necessary 
step in reaching the result arrived at by the 
Court, and what was thus said seems to 
have been influenced by the case of Marbury 
vs. Madison, 1 Cranch (U. S.), 137, with- 
out taking into consideration the differences 
between the Federal Constitution and stat- 
utes and the Constitution of our State, and 
the principles which would distinguish that 
case from one arising under our State Con- 
stitution. 

Under the Constitution of this State, the 
appointment is complete when confirmed 
by the Senate. The difference between the 
State and Federal Constitution must be 
taken into account in determining the appli- 
cation of the case of Marbury vs. Madison, 
supra, to the present question. 

In the United States Constitution there is 
an express provision requiring the President 
‘to commission all officers of the United 
States.’” This would seem to imply that 
such a commission was a necessary step in 
the case of every appointment made by Aim 
at least. 

See Sec. 3, Art. II., Con. of U.S. 

Again in the case of Marbury vs. Madi- 
son, the Federal Act, under which the ap- 
pointment there in question were made, 
required acommission. Besides, a general 
Act of Congress directs the Secretary of 
State to keep the seal of the United States, 
to make out and record and affix the said 
seal to all civil commissions to officers of 
the United States to be appointed by the 
President, by and with the consent of the 
Senate, or by the President alone, provided 
that the said seal shall not be affixed to any 
commission before the same shall have been 
signed by the President of the United States. 

Referring to the Constitution and this 
Act, the Court in Marbury vs. Madison, said, 
‘¢ These are clauses of the Constitution and 
laws of United States which affect this part 
of the case. They seem to contemplate 
three distinct operations: 

1st. Nomination—This is the sole act of 
the President and is completely voluntary. 

2d. Appointment—This is also the act of 
the President, and is also a voluntary act, 
though it can be performed only by and 
with the advice and consent of the Senate. 

3. The Commission—To grant a commis- 
sion to a person appointed might perhaps 
be deemed a duty enjoined by the Constitu- 
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tion. ‘‘He shall,’’ says that instrument, 
‘commission all the officers of the United 
States.’’ 

It is evident from this language that the 
peculiar course of that decision was based 
upon the application of the express provi- 
sion in the Constitution and act of Congress 
on the subject of commissions. 

In Section 8, Art. IV. of our Constitution 
the following language is to be found :— 
‘“‘In acting on executive nominations, the 
Senate shall sit with open doors, and in con 
firming or rejecting the nominations of the 
Governor the vote shall be taken by yeas and 
nays and shall be entered on the Journal.’’ 

No such language is to be found in the 
Federal Constitution. Taking together, 
therefore, the absence of any express direc 
tion in the Constitution or laws of this 
Commonwealth requiring the issuing of a 
commission to the Superintendent of Public 
Instruction, and the language just quoted, 
in which the action of the Senate is spoken 
of as a confirmation, we think it plain that a 
complete appointment is made upon a 
nomination and confirmative action by the 
Senate. It is plain that the framers of the 
Constitution intended the act of the Senate 
to be a confirmation, which it would not be, 
if after their action the matter was still un- 
certain and subject to further consideration 
by the Governor. Their action would be 
simply advisory and not confirmatory, if the 
Governor still could consider and make or 
not make the appointment at his pleasure. 

In Dyer vs. Bayne, 54 Md., 87, the ques- 
tion was when an appointment took effect, 
and the Court held that it dated from the 
confirmation and related back to the time 
of the nomination. The Court said :— 

“The Senate is under no restrictions as to 
time within which it should act upon the nomi- 
nation, and, having confirmed the nomination 
during the regular session, the appointment was 
complete from the time of such confirmation : 
United States vs. Bradley, 10 Pet., 364. The 
Governor had no discretionary power over the 
appointment after confirmation, nor had he 
power to withhold the commission ; for the issu- 
ing of the commission was a mere ministerial 
act. The efficient and only discretionary act of 
the Governor in making the appointment was in 
making the nomination; and the Senate having 
no other power over the nomination than to con- 
cur or non-concur in it, the act of the Governor 
became complete andeffective with the concur- 
rence of the Senate, and it related hack to the 
time of the nomination The act of the Senate 


and the subsequent ministerial act of the Gov- 
ernor in issuing the commission, both related to 
the principal act of the Governor in making the 
nomination, the commission being evidence only 
of the appointment.” 
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The language of the Constitution of the 
State of Maryland isthe same as that of this 
State, ‘‘ He shall nominate, and, by and 
with the advice of the Senate, appoint.’’ It 
has, also, the further clause, ‘‘ All civil of- 
ficers appointed by the Governor and Sen- 
ate shall be nominated to the Senate.’’ 


‘‘On general principles the choice of a per- 
son to fill an office constitutes the essence of his 
appointment. Acceptance by the appointee 
need not be signified in express terms; it is of- 
ten implied from the appointee’s conduct. It 
must be obvious, also, that when once ac- 
cepted, no vacancy can be said to exist in the 
office till the term of service expire, or till the 
death, removal or resignation of the person so 
appointed.”’ 

Note to Thomas vs. Burrus, 57 Am. Dec., 
157: 

See in this connection Marbury ws. Mad- 
ison, 1 Cranch (U. S.), 138. 

Craig vs. Norfolk, 1 Mod., 122. 

‘** After the choice, if there be a commission, 
an oath of office, or any ceremony of inaugura- 
tion, these are forms only, which may or may 
not be necessary to the validity of any acts un- 
der the appointment, according as usage or pos- 
itive statute mav or may not render them in- 
dispensable. But in no case can the office 
itself be considered as filled till an acceptance 
of the appointment by the person chosen. That 
acceptance, however, need not be signified in 
express terms. [tis often implied from previous 
conduct as well as a subsequent receipt of a 
commission, taking the oath of office, or dis- 
charging some of its duties. 

‘‘It must be obvious, also, that when once 
accepted, no vacancy can be said to exist in the 
office until the term of service expire, or till the 
death, removal, or resignation of the person 
appointed.” 

Woodbury, J., in Johnson vs. Wilson, 2 
N. H., 202, (g Am. Dec., 50.) 

In Marbury vs. Madison, 1 Cr. 137, the 
law required that the appointee should be 
commissioned by the President, under the 
great seal of the United States. The 
opinion shows that there is a distinction 
between the acts of appointing to office and 
commissioning the person appointed. ‘ It 
follows,’’ says the Court, ‘‘ from the exist- 
ence of this distinction, that if an appoint- 
ment was to be evidenced by any other 
public act than the commission, the per- 
formance of such public act would create 
the officer, and if he was not removable at 
will of the President, would either give him 
a right to his commission, or enable him to 
perform his duties without it.’’ 

The Court then go on to discuss the ne- 
cessity of a commission in that case under 
the laws, the commission and appointment 
being inseparable, although even there the 
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commission is not necessarily the appoint- 
ment, though evidence of it. The appoint- 
ment was made when the last act required of 
the President was performed, to wit: the 
signing of the commission. 

The Court further says that the signing 1s 
the last act, and that constitutes a decision 
of the fact of appointment, &c. See opin- 
ion more fully. 

Where no commission or certificate was 
required, but an appointment by a muni 
cipal council, held : that upon a ballot taken 
and announced, the appointment was com 
plete, and no adverse resolution or vote, 
even at same meeting, could undo the ap- 
pointment. State ws. Barber, 53 Conn., 76 
(55 Am. Rep., 65). See this case for a full 
and able discussion of this principle. 

A statute authorizing ‘‘ the County Judge 
of Jefferson County Court to appoint a col- 
lector of taxes,’’ held that the appointment 
might be by parol, and need not be evi- 
denced by any record or other writing. 

Hoke vs. Field, 10 Bush., 144 (19 Am. 
Rep., 58). 

In this case the Court decided that inas- 
much as the statute did not prescribe the 
manner of the appointment, nor direct any 
written evidence of the action of the Judge 
to be furnished to the person appointed, it is 
only necessary in such case for the person 
claiming the office, that the officer having 
the power to appoint has exercised the 
power and decided in his favor. This de- 
cision need only be evidenced by some 
open, unequivocal act. 

Citing Marbury vs. Madison, supra. 

In Saunders vs. Owen, 12 Mod., 200, (2 
Salk., 467,) the statute authorized the ap 
pointment of a Clerk of the Peace. The 
Earl of Winchelsea, who had the power to 
nominate, appointed Philip Owen, and 
evidenced that fact by a written instrument. 
The Court doubted the validity of the 
grant, whereupon the Earl orally announced 
the appointment, and Owen was admitted. 
Afterwards in a proceeding to oust him by 
a person claiming a subsequent appointment, 
the question as to whether the parol nomi- 
nation was sufficient, was raised, and the 
Court of King’s Bench unanimously held 
that it was. 

Commission defined. 

Rapalge & Lawrence, Law Dictionary. 

**It is the instrument or certificate of an 
officer’s appointment,’’ 

6 Pet. (U. S.), 352, 365. 

1 Cranch, (U. S.), 137, 159. 

Transmission of commission is not essen- 
tial. 


\ U. S. vs. Baron, 19 How., 73. 


U. S. vs. Stewart, 19 Id., 79. 

2. Under our view of the Constitution a 
commission is not a necessary step in the 
appointment. Any overt act, manifesting 
the purpose of the Governor to make the 
appointment, even if some further declar- 
ation or act is necessary after the action of 
the Senate, would be sufficient. In Mar- 
bury vs. Madison, and other cases following 
it, a commission was made a requirement of 
the Constitution and laws, and therefore 
that was regarded as the only evidence of 
the final completion of the appointment. 

Nor was a commission in such cases re- 
quired to bedelivered, The mere signature 
was the overt act. 

In Commonwealth vs. Holloway, 44 
Penn. St., 216, Chief Justice Lowrie dis- 
criminates between a pardon and patents, 
or commissions relating to new inventions, 
to lands, corporate privileges, and to 
offices. In the case of pardon, a delivery 
was requisite. In the other cases referred 
to, this was simply the last step, and minis- 
terial in its character. He said, ‘‘ We notice 
here only the distinction that is important 
for this case, With us, those that relate to 
new inventions, to lands, to corporate priv- 
ileges, and to offices, are usually only the 
last step in the process by which certain 
rights become completely vested ; and 
when all the preliminary steps are regular 
and complete, this last step becomes a mere 
ministerial duty, definitely prescribed by 
law, and the claimant has a right to de- 
mand that it shall be taken, because he has 
performed all the conditions upon which the 
law has made his title to it depend. 
* * * * In some cases the matter may 
be treated as tf the charter had been actually 
delivered, though the fact may be otherwise.’’ 

It was under the view that the issuing of 
the Commission was a mere ministerial act, 
that the case of the Commonwealth, ex re/. 
Reeder, vs. Pattison, 109 Pa., 165, pro- 
ceeded. Under any other theory a man- 
damus against the Governor could not have 
been sustained. 


First and Second Assignments of Error. 


These assignments may be considered to- 
gether and perhaps more conveniently dis- 
cussed at this point in the light of the fore- 
going argument. They involve the mater- 
lality and relevancy of certain facts alleged 
in the 11th Paragraph of the plea, and the 
offer of proof in support thereof. 

If it be true, as already contended, that a 
| commission is not the act of appointment, 
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but only one method of evidencing the final 
determination of the appointing power to 
appoint, any other act or declaration mani. 
festing the completed purpose of the Gover- 
nor to make such appointment would be 
material. Clearly there is nothing in the 
Constitution or laws of this State which 
makes the signing and issuing of a commis- 
sion the only formal method of completing 
an appointment. As shown by authorities 
already cited, it is only evidence of the fact 
of appointment. All that is necessary is 
the completed purpose to appoint, and by 
any overt act or declaration such completed 
purpose may be ascertained and communi- 
cated. 

The declaration of the Governor in the 
interview offered to be proved clearly indi- 
cates a final decision or choice on his part 
According to the offer of proof, the only 
reason for delay in the issuing of the com- 
mission, which at most was another form of 
declaring the same fact, was the pressure of 
other business and uncertainty as to whether 
the commission should purport to be for a 
full term of four years, or the balance of the 
term that Dr. Higbee would have served 
had he lived. If it be true that a commis 
sion is but the evidence of an appointment 
determined upon and made, and not an es- 
sential part of such appointment, and the is- 
suing thereof a mere ministerial act, then 
any evidence that an appointment was act- 
ually decided upon would be relevant and 
material. It was in that view that the aver- 
ment was made and the evidence offered. 

C. W. STONE, 

W. S. KIRKPATRICK, 
Rost. SNODGRASS, 
Attorneys for Appellant. 


ARGUMENT OF THE APPELLEE. 


The Commonwealth in this proceeding 
calls upon D. J. Waller, Jr., who is in pos- 
session and who claims to exercise the 
powers of the office of Superintendent of 
Public Ins'ruction, to show his title to it. 
The pleadings admit that he came into this 
office and continues to use and exercise it 
by virtue of a commission, of which the fol- 
lowing is a copy: 


In the name and by the authority of the Com- 
monwealth of Pennsylvania. 


EXECUTIVE DEPARTMENT. 


To all towhom these presents shall come, ereet- 
ing: 
Know ye, that reposing especial trust and 
confidence in the prudence, integrity and abil- 
ity of D. J. Waller, Jr., of the county of Colum- 
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bia, and under the authority of the Constitution 
and laws of the said Commonwealth in such 
cases made and provided, I have appointed, and 
do by these presents commission him to be Su- 
perintendent of Public Instruction for the Com- 
monwealth of Pennsylvania. He is, therefore, 
to have and to hold the said office, together with 
all the rights, powers and privileges thereunto 
belonging, or by law in anywise appertaining, 
until the end of the next session of the Senate, 
if he shall behave himself well. This appoint- 
ment to compute from March 1, A. D. 1890. 
Given under my hand and the great seal of 
the State, at the city of Harrisburg, this four- 
teenth day of February, in the year of our Lord 
one thousand eight hundred and ninety, and of 
the Commonwealth the one hundred and four- 
teenth, 
By the Governor, 
CHARLES W. STONE, 
Secretary of the Commonwealth. 


JAMES A, BEAVER. 


His office is created by the constitution, 
which defines its term; and the authority of 
the Governor to fill a vacancy occurring in 
it is derived from the Constitution also, 
which expressly says such vacancy shall be 
filled by a commission granted to expire at 
the end of the next session of the Senate. 
Thus it is written in the Constitution. The 
Commonwealth points to the terms of this 
commission to prove that it has ‘‘ expired.’’ 
According to the language thereof, Dr. 
Waller was commissioned only ‘‘ until the 
end of the next session of the Senate’’ after 
February 14, 1890, and the respondent ad- 
mits that that session ended on May 28, 
1891. 

In reply respondent says: 

1. Although Governor James A. Beaver 
issued the above commission only until the 
end of the next session of the Senate, he, 
by its terms, actually commissioned his ap- 
pointee for four years, to end March 1, 
1894; or for the unexpired term of his pre- 
decessor, viz: until April 1, 1893; or thar if, 
in fact, the appointment was not so made, 
and the commission not so written, Gover- 
nor Beaver had the power to make such ap- 
pointment, and therefore it is to be con- 
sidered as having been made. 

2. If Governor Beaver did not have the 
power to make an appointment for a full 
term, or for the unexpired term of Dr. 
Waller’s predecessor, or if he did not ac- 
tually appoint and commission Dr. Waller 
for a longer term than until the end of the 
next session of the Senate, viz: May 28, 
1891—nevertheless, no qualified successor 
to Dr. Waller having been appointed, he had 
a right to hold the office until such succes- 
sor be appointed and qualified. 

3. Even if the original nomination or 
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commission of Governor Beaver was not a 
full and complete appointment for a full 
term, the subsequent nomination of Dr. 
Waller, and its confirmation by the Senate 
January 20, 1891, without any subsequent 
commission by Governor Beaver or Gover- 
nor Pattison, constitute a full and complete 
appointment for a full term of four years. 
To which the Commonwealth answers : 


I, 

The Constitution of Pennsylvania, in its 
fourth article, provides for the office of 
Superintendent of Public Instruction as fol- 
lows: 

Section 1. The executive department of this 
Commonwealth shall consist of a Governor, 
Lieutenant-Governor, Secretary of the Com- 
monwealth, Attorney-General, Auditor-General, 
State Treasurer, Secretary of Internal Affairs 
and a Superintendent of Public Instruction. 

Section 8. He (the Governor) shall nominate, 
and, by and with the advice and consent of 
two-thirds of all the members of the Senate, ap- 
point a Secretary of the Commonwealth and an 
Attorney-General during pleasure, a Superin- 
tendent of Public Instruction for four years, and 
such other officers of the Commonwealth as he 
is or may be authorized by the Constitution or 
by law to appoint; he shall have power to fill 
all vacancies that may happen in offices to 
which he may appoint, during the recess of the 
Senate, by granting commissions which shall 
expire at the end of their next session; he shall 
have power to fill any vacancy that may hap- 
pen, during the recess of the Senate, in the 
office of Auditor General, State Treasurer, Sec- 
retary of Internal Affairs, or Superintendent of 
Public Instruction, in a judicial office, or in any 
other elective office which he is or may be au 
thorized to fill; if the vacancy shall happen 
during the session of the Senate, the Governor 
shall nominate to the Senate, before their final 
adjournment, a proper person to fill said va- 
cancy; but in any such case of vacancy in an 
elective office, a person shall be chosen to said 
office at the next general election, unless the 
vacancy shall happen within three calendar 
months immediately preceding such election, 
in which case the election for said office shall be 
at the second succeeding general election. In 
acting on executive nomination the Senate shall 
sit with open doors, and, in confirming or re- 
jecting the nominations of the Governor, the 
vote shall be taken by yeas and nays, and shall 
be entered on the journal. 

Section 22. The present great seal of Penn- 
sylvania shall be the seal of the State. All com- 
missions shall be in the name and by authority 
of the Commonwealth of Pennsylvania, and be 
sealed with the State seal, and signed by the 
Governor. 

By these provisions the power of appoint- 
ment to this office is vested in the Gover- 
nor. Its regular term is defined as four 
Provision is made to fill any vac- 


years. 
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ancy which may happen in it during the re- 
cess of the Senate by the Governor granting 
a commission which shall expire at the end 
of the next session of the Senate. The full 
constitutional term of one appointed to fill 
a vacancy occurring by death is clearly de- 
fined. It runs only until the end of the 
next session of the Senate. 

Dr. Higbee was commissioned for four 
years, to compute from April 1, 1889. A 
vacancy in the office was caused by his 
death December 13, 188y. That vacancy 
was filled by Governor Beaver ‘‘ granting a 
commission’’ to D. J. Waller, Jr., ‘‘to 
compute from March 1, 1890,’’ and to Ex- 
PIRE at the end of the next session of the 
senate. 

This was in strict and literal compliance 
with the Constitution. The obvious inten- 
tion of that instrument was that, in the case 
of all offices to be filled by appointment of 
the Governor, he should have power to fill 
vacancies with commissions, lasting until 
the Senate might have an opportunity to 
confirm or reject the persons thus commis- 
sioned. ‘These ad interim commissions were 
not to be in the nature of permanent ap 
pointments. The Governor has the consti- 
tutional power to do just what Governor 
seaver did—fill the vacancy by a commis. 
sion which should expire at theend of the 
next senatorial session. The Executive did 
nothing else; he claimed no right to do 
anything else, and the pretension that he 
could do anything more under the Constitu- 
tion was never contemplated nor asserted 
until the exigencies of this case arose. 

It is contended by the learned counsel for 
the respondent that the authority of the 
Governor to fill the vacancy for a longer 
period than the end of the next session of 
the Senate, is to be found in the latter 
clauses of section 8, Article IV of the Con- 
stitution, wherein it is declared that the 
Governor ‘‘shall have power to f// any 
vacancy that may happen during the recess 
of the Senate in the office of Auditor Gen- 
eral, State Treasurer, Secretary of Internal 
Affairs or Superintendent of Public Instruc- 
tion, in a judicial office, or in ‘any other 
elective office’ which, he is or may be au- 
thorized to fill,’’ and that this clause over- 
rules, contradicts and makes nugatory the 
first part of the section, in which it is asserted, 
so clearly and unmistakably, that the ‘‘com- 
missions’’ to fill vacancies happening in ap- 
pointive offices shall ‘‘expire’’ at the end 
of the next session. 

It may be admitted, for the purpose of 
this argument, that there exists, as held by 
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the learned trial judge in the court below, 
‘‘a discrepancy between the two clauses of 
section eight;’’ but all the analogies sug- 
gest that full force and effect should be given 
to the language of the first clause, and that 
the second clause should not be taken liter- 
ally, so far as the office of Superintendent of 
Public Instruction is concerned. It may be, 
and it is altogether likely, that, in preparing 
the final draft of the Constitution, after 
many months of labor had been spent in de 

bating it, and after nearly every section had 
been the subject of ‘‘resolves and re- 
resolves,’’ the original idea, that the Super- 
intendent of Public Instruction should be 
an elective officer, lingered in the mind of 
the member who drew section 8, and that 
the single appointive office of Superintend- 
ent of Public Instruction was inadvertently 
allowed to stand in a clause which clearly 
was intended to relate only to elective 
offices. The entire spirit of the Constitution 
is that, in case of appointive offices, the as- 
sent of the senatorial body should be secured 
to the executive nomination at the next 
senatorial session; while in the case of elec- 
tive offices the appointment cf the Gover- 
nor should continue only until the first con- 
venient opportunity for a popular election. 
The office of Superintendent of Public In 

struction, being in no sense and under no 
circumstances an elective one, there is no 
reason whatever why it should be enumer- 
ated in this clause; nor could it happen, as 
is provided in the case of the other officers 
named in this second clause, that a person 
should be chosen to said office at the next 
general election, etc. Under all circum- 
stances the office is to be filled by executive 
appointment. When the Senate is in ses 

sion the nomination must be confirmed by 
the Senate before the Governor issues his 
commission. When the commission is 
granted during the recess of the Senate it 
‘‘expires’’ at the end of the next senatorial 
session. Its life is limited as expressly as if 
the constitution directed that it should be 
granted for a certain number of months or 
years. 

It is a well-established rule that a public 
officer appointed or chosen for a specified 
term, cannot hold over or beyond that term 
unless there is a constitutional provision that 
he shall hold until his successor be duly 
qualified. In New York State provision is 
made for all the cases in which persons in 
office can hold over beyond the terms for 
which they were appointed or chosen. 

People vs. Tieman, 30 Barbour, 193. 

When the term of office to which one is 
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appointed ex/fires, his power to perform its 
duties ceases. If the term of an official is 
fixed at a certain number of years, when the 
end of the period comes around his right or 
power to perform the duties of the office 
ceases as completely as if he had never held 
the office. Whether a successor has been 
elected or whether he has qualified does not 
enter into the question. 

Badger ¢e/ ¢/. vs. U. S., 93 U.S. Reports 
(III Otto), 601 

The Constitution of Pennsylvania ex- 
pressly defines the tenure of the various 
offices established by it: 


Article IV, Section 3. The Governor shall 
hold his office during four years, from the third 
Tuesday of January next ensuing his election, 
and shall not be eligible to the office for the 
next succeeding term. 

Article IV, Section 4. A Lieutenant Governor 
shall be chosen at the same time, in the same 
manner, for the same term, and subject to the 
same provisions as the Governor; he shall be 
President of the Senate, but shall have no vote 
unless they be equally divided. 

Article IV, Section 3. He shall nominate 
* * * a Superintendent of Public Instruction 
for four years; * * * he shall have power to 
fill all vacancies * * * during the recess of the 
Senate by granting commissions which shall 
expire at the end of their next session, etc. 

Article IV, Section 21. The term of the Sec- 
retary of Internal Affairs shall be four years ; of . 
the Auditor General three years, and of the 
State Treasurer two years. These officers shall 
be chosen by the qualified electors of the State, 
at general elections. No person elected to the 
office of Auditor General or State Treasurer 
shall be capable of holding the same office for 
two consecutive lerms. 

Article V, Section 15. All judges required to 
be learned in the law, except the judges of the 
supreme court, shall be elected by the qualified 
electors of the respective districts over which 
they are to preside, and shall hold their offices 
for the period of ten years, if they shall so long 
behave themselves well; but for any reasona- 
ble cause. which shall not be sufficient ground 
for impeachment, the Governor may remove 
any of them on the address of two-thirdsof each 
House of the General Assembly. 

Article Il, Section 3 Senators shall be elected 
for the term of four years, and Representatives 
for the term of two years. 

Article IV, Sec. 2. County officers shall be 
elected at the general elections, and shall hold 
their offices for the term of three years, begin- 
ning on the first Monday of January next after 
their election, amd until their successors shall be 
duly qualified ; all vacancies not otherwise pro- 
vided for shall be filledin such manner as may 
be provided by law. 


In no case has it ever been held that the 
term is longer than the definite period fixed 
by law. 


Governor Beaver commissioned 
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Dr. Waller for a term, the limits of which 
were fixed by the adjournment of the Senate. 
His commission then ‘‘ expired.’’ He was 
officially ‘‘dead.’’ No ingenious miscon- 
struction of the eighth section can breathe 
new life into that commission, nor infuse 
vitality into an ‘‘expired’’ term. When 
there is a legal direction that the term shall 
‘‘expire’’ at a given period, that limitation 
cannot be stretched or modified. The term 
can by no device be extended. The officer 
cannot hold beyond it. 

The strongest word that could have been 
chosen to express a ‘‘ restrictive provision 
as to the term”’ is that which has been in- 
corporated in the Constitution. It is only 
where there is no such restrictive provision 
that the term can be extended beyond the 
definite limits imposed by the organic law. 

People vs. Bull, 46 N. Y., 57 

In the State of Maryland, Section 11 of 
Article 2 of the Constituticn of 1867 pro- 
vides that: 

In case of any vacancy, during the recess of 
the Senate, in any office which the Governor has 
power to fill, he shall appoint some suitable 
person to said office, whose commission shall 
continue in force until the next session of the 
legislature, or until some other person is ap- 
pointed to the same office, whichever shall first 
occur. 

In the year 1882, during the recess of the 
Senate, the Governor appointed S. to be in- 
spector of tobacco at warehouse No. 2, in 
the City of Baltimore, to fill a then existing 
vacancy. He was appointed to fill an un- 
expired term of two years, which com- 
menced on the first Monday of March, 1882. 
The nomination of S. was duly sent by the 
Governor to the Senate on the 3d of Janu- 
ary, 1884, and by it was confirmed on the 
18th of the same month. During the regu- 
lar session of the legislature of 1884, the 
then Governor nominated to the Senate K., 
to be inspector of tobacco at warehouse No. 
2, as aforesaid, for the full constitutional 
term of two years, from the first Monday of 
March, 1884, but the Senate finally ad- 
journed without having taken any action on 
the nomination. After the adjournment of 
the legislature, the Governor appointed and 
commissioned the said K. to be inspector of 
tobacco, as aforesaid. K. took the oath of 
Office prescribed by the Constitution and 
laws, and gave the required bond, which 
was duly approved and recorded. After 
thus qualifying, K. demanded the office of 
S., who refused to surrender it. On a 
petition by K. for a mandamus to compel 
S. to deliver possession of the office, it was 
held : 





First. That in cases of appointments to 
fill vacancies only, under Section 11, the 
period, as fixed by the constitution, deyond 
which the commission shall not run or con 
tinue in force, ts the end of the legislature 
next ensuing the appointment. 

Second. That as by constitutional limita- 
tion, the appointment and commission of 
S. terminated with the end of the Jegislature 
of 1884, there was a vacancy in the office, 
and the Governor was well warranted in 
making the appointment of K. to fill such 
vacancy. 

Where a vacancy occurs during the recess of 
the Senate in any office which the Governor has 
power to fill, and he by virtue of Section 11 of 
Article II of the Constitution, appoints a person 
to said office, and at the next session of the leg- 
islature sends the name of the appointee to the 
Senate, who confirms the nomination, the per- 
son thus appointed and confirmed does not by 
virtue of the confirmation of such appointment 
acquire a right to hold the office beyond the 
period for which he was originally appointed and 
commissioned as authorized by the Constitution. 

“The appellee, Smoot, was appointed to the 
office in question by the Governor, in 1882, 
during the recess of the Senate, to fill a then ex- 
isting vacancy. He was appointed simply to 
fill an unexpired term of two years, which com- 
menced on the first Monday of March, 1882; 
and by the terms of the Constitution (Art. II., 
Sec. 11), that appointment and the commission 
to the appointee continued in force ‘ wn/éi/ the 
end of the next session of the legislature, or 
until some other person is appointed to the 
same office, whichever shall first occur.’ The 
language plainly designates the term for which 
the apppintment was made, and the period at 
which the right of the appointee to hold the of- 
fice should terminate. * * * In cases of appoint- 
mente to fill vacancies only, under Section 11, 
the Constitution has fixed the period beyond 
which the commission shall not run or continue 
in force, and that period is the end of the legis- 
lature next ensuing the appointment.” 

‘‘All virtue and force of the commission, there- 
fore, terminated with the end of the legislature; 
and the present holding, consequently, by the 
appellee, is without commission, * * * a state 
of things for which we find no warrant in the 
Constitution.” 

“ We are not justified in totally disregarding 
the express limitation that the commission to 
the party appointed by the Governor during the 
recess to fill the vacancy ‘shall continue in force 
until the end of the next session of the legisla- 
ture, or until some other person is appointed to 
the same office, whichever shall first occur.’ 
These terms are imperative, and they must have 
accorded to them their full force and effect. 
And as by this limitation the appointment and 
commission of the appellee terminated with the 
end of the last legislature, it follows that from 
that time there was a vacancy in the office until 
a successor was appointed as provided by the 
Constitution to fill such vacancy.” 
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Kroh vs. Smoot, 62 Maryland. 172. 

The vacancy that D. J. Walller, Jr., was 
appointed to fill was not for four years; it 
was not the unexpired term of Dr. Higbee; 
it was ‘‘until the end of the next session of 
the Senate.’’ It was not until the successor 
should be appointed and qualified; it was 
until a certain event happened. Were he 
to hold longer. it would be beyond the 
vacancy the Governor was authorizrd to fill 
on account of the death of Dr. Higbee, and 
a direct violation of the Constitution. 

In the case of Brooks vs. Commonwealth, 
86 Pa. St. Rep, page 167, Justice Mercur 
Says: 

“In July, 1875, Downing resigned his office. 
The vacancy thus created should have been 
filled by an election in October of the same year. 
The fact that it was not filled until the election 
in February following does not affect the ques- 
tion we are now considering. The present pur- 
pose is not to decide when the official term of 
the person elected to fill the vacancy began, but 
when it ended. 

“It would seem the words of the Act of 1874 
make this sufficiently clear by declaring the 
voters shall elect a person ‘for the unexpired 
term.’ It certainly was not intended to give to 
the /ocum lenens, or substitute, an office to con- 
tinue beyond the end of the term of the one 
whose place and unexpired term he was elected 
to fill. The act did not contemplate any disar- 
rangement of the three classes, nor the time 
when the term of each should expire. 

“‘Under the law in force at his election, 
Downing’s term expired in January, 1877. The 
Constitution of 1874 forbade its extension by 
legislative enactment. In the absence of lan- 
guage clearly indicating such an intent, we will 
not assume the legislature intended to extend 
the term of the person elected to fill the vacancy 
beyond the time fixed by law for the expiration 
of Downing’s term. To extend it beyond 
would be more than to fill the vacancy which 
his resignation created.” 


In Com. vs. King, 85 Pa. St., 111, Chief 
Justice Agnew, delivering the opinion of 
the court, said: ‘‘The true inquiry is 
whether, under the Constitution and laws of 
the state, the Governor, in filling a vacancy 
caused by death, can commission a sheriff 
for a term to last beyond the expiration of 
the term of the deceased official.’’ Quot- 
ing the provisions of the eighth section of 
Article IV., he adds: 


“ The true purpose of this provision is to pre- 
serve the popular right, and not to limit or de- 
stroy it. Without the provision for election the 
appointment to fill the vacancy would run to the 
end of jhe term made vacant by death or other 
cause, but with it the right of the people to elect 
their officers takes effect at the next, or at the 
furthest, at the second succeeding general elec- 
tion. For example, if the sheriff die in the first 








year of his term, and three months before the 
day of the general election, his successor will 
be chosen in the same year, or two years before 
the time fixed for the election of a successor in 
due and regular course of the constitutional ar- 
rangement of election to the office. If the in- 
cumbent die within three months of the elec- 
tion, then an election will take place one year 
in advance of the regular period. This is evi- 
dently the purpose of this part of the eighth 
section of the fourth article, and no conflict can 
arise between it and the second section of the 
fourteenth article. The true interpretation of 
the Constitution being this, it is manifest that 
the act of May 15. 1874, cannot change the 
constitutional provisions and extend a vacancy 
into the next regular term of office, and thereby 
defeat the popular right of election to fill the 
next regular term. That act, therefore, must 
have the same interpretation, and the right of 
appointment of the Governor to fill a vacancy 
extends only to the period between the death of 
the incumbent and the beginning of the new 
term by regular succession under the provisions 
of the second section of the fourteenth article of 
the new Constitution.”’ 


In Com. vs. Evans, 102 Pa. St. 397, it was 
said: 

‘‘There is a mass of legislation in regard to 
filling vacancies in public offices, state, county 
and municipal, and it all points in the direction 
of filling them by a popular vote at the earliest 
opportunity. The view taken by the court be- 
low is in derogation of the rights of the people, 
and if the question were doubtful this would 
not be without weight.” 


The right of the people to fill the elective 
offices at the earliest practicable opportunity 
is not more clearly expressed in the consti- 
tution than the right of the Senate: 

1. To confirm or reject the Governor’s 
nominations when made during the sessions 
of the Senate 

2. To pass upon such nominations made 
during a recess before the end of the next 
session of the Senate. 

And it has always been held, both in the 
federal and state governments, that a person 
thus commissioned ad interim who failed to 
receive Senatorial confirmation was functus 
officio at the end of the session of the Se- 
nate; and if he was to exercise the rights 
and powers of the office he required a new 
commission. 

Such a construction is the only reason- 
able and consistent one that can be put 
upon section 8. It reconciles the whole 
constitutional system, and although it may 
leave the Superintendent of Public Instruc- 
tion standing ‘‘superfluous’’ in the second 
clause—where it is obviously out of place 
among the ‘‘elective offices—’’ such a con- 
struction can do po violence to the sym- 
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metry of the general system, while any other 
could give it a most violent wrench. 

The suggestion of our learned opponents 
(page 44 of respondent’s paper book), that 
the wise framers of the constitution intended 
that a vacancy occuring in the Superinten- 
dency of Public Instruction during a 1ecess 
of the Senate, should be filled by appoint. 
ment, ‘‘which appointment is not subject to 
any action by the Senate,’’ may be ingen- 
ious, but it is not ingenuous. It is a des- 
perate shift. 

Certainly the distinguished lawyer, who, 
as executive of the commonwealth, commis- 
sioned Dr. Waller, had no such idea at the 
time, or he would not have limited the du- 
ration of the commission by the terms in 
which it is written. Surely the even more 
distinguished counsel for respondent, who 
then, as Secretary of the Commonwealth, at- 
tested that commission, would not have per- 
mitted it to issue, doomed on its face to 
‘*expire’’ at the end of the next senatorial 
session, had he been of the opinion that it 
was to last four years, or that the ‘* appoint- 
ment’’ which it attested was ‘‘ not subject to 
any action by the Senate.’’ Nor would the 
most distinguished and eminent senior coun- 
se] for respondent, then the learned legal 
adviser of the executive, have permitted him 
to send to the Senate for its ‘‘action’’ a 
nomination which ‘‘clearly’’ waited upon 
no action of the Senate and the tenure of 
which was to endure, the constitutional re- 
striction notwithstanding. 

In view of the fact that Governor Beaver 
commissioned his appointee only until the 
end of the session, and very promptly 
sought advice and consent of the Senate 
upon the subject, we fail to see that ‘‘it is 
quite clear that Governor Beaver intended 
to exercise his full constitutional duty in the 
case, and to appoint, for all the time that he 
[it is now claimed] had power to appoint.”’ 
On the contrary it zs clear that Governor 
Beaver then took precisely our view of the 
law, and felt that he had only power to 
grant a commission which should expire at 
the end of the next session. That is all he 
intended to do—all the Constitution per- 
mitted him to do. 

Indeed, if the construction our learned 
adversaries put upon this section were to 
prevail, it would follow that the Senate 
could be deprived continually of the exer- 
cise of its constitutional right to be advised 
of and to consent to, or dissent from, ex- 
ecutive nominations for Superintendent of 
Public Instruction. The incumbent could 


resign and create a vacancy during a recess 
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of the Senate, and then the executive com- 
mission his successor for ‘‘a period of four 
years,’ wholly regardless of constitutional 
restrictions that such a commission ‘shall 
expire at the end of their next session.’’ 
No other sound conclusion of law can fol- 
low from the premises than that which was 
expressed by the learned court below, its 
two eminent judges concurring: 

‘The only appointment by which a title to 
said office was conferred upon respondent being 
by a commission which dy ts ferms and dy the 
provisions of the Constitution was to expire at 
the end of the next session of the Senate, and 
such next session having ended, respondent 
has no legal title to said office.” 


Il. 


There is still less ground for conten- 
tion over the second proposition to which 
the learned counsel for respondent are 
driven, viz.: That although Dr. Waller’s 
commission and term ‘‘expired’’ on the 
28th of May, ‘‘after the adjournment of the 
Senate, if no appointment has been made 
during the session of the Senate, the occu- 
pant holds over until his successor may be 
legally appoirted and qualified.”’ 

The concern manifested in respondent’s 
argument for the damage to “public in- 
terests’’ possibly ensuing, if ‘‘an office of 
this character especially should be without 
an incumbent to perform its duties’’ be- 
tween noon May 28th and the morning of 
May 2gth, is surely not serious, in view of 
the circumstance which appears from the 
unchallenged findings of fact in the case, 
that although Dr. Higbee died December 

3, 1889, it was not until February 14, 
1890, that Governor Beaver appointed re- 
spondent his successor. Verily ‘‘there was 
a necessity to guard against the office not 
being filled by some person to administer 
its very important duties!’’ 

The contention that Dr. Waller could 
continue to hold the office after his term 
and commission had expired because the 
Governor had commissioned Dr. Snyder, 
whose nomination the Senate had refused to 
confirm, and that therefore the ‘‘ vacancy”’ 
was to be filled by the resurrection of an 
‘‘expired’’ functionary, hardly admits of 
serious discussion. In support of it our 
brethren on the other side clutch at the dic- 
tum in Lane vs. Commonwealth, 103 Penn. 
St., 485: ‘‘If it [the Senate] dissent, 
the Governor cannot appoint the person 
named.’’ 

As a matter of fact Dr. Snyder was re- 
jected by the Senate not because he was an 
offensive and unfit person, but because the 
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majority of the Senate disputed the right of 
the executive to make any appointment at 
the time. 

But the court did not intimate in Lane zs. 
Com. anything more than it said, that the 
Governor could not ‘‘appoint’’—that is, 
commission permanently—a nominee re- 
jected by the Senate. He could certainly 
send to the Senate the same name again and 
again. He could, upon an intimation that 
the Senate had, for any reason, changed its 
opinion, repeat a nomination, and if the Sen- 
ate would confirm and the Governor then 
commission, could any one question the le- 
gality or validity of the appointment? So, 
after the Senate adjourns, the Governor has 
undoubted right to ‘‘ commission’’ the per- 
son rejected by the Senate, and there is no in- 
timation anywhere in the Constitution or the 
decisions restricting his right in this matter. 

To this effect is the reasoning of the 
opinion zm re Marshalship for the Southern 
and Middle districts of Alabama, Federal 
Reporter, Vol. 20, p. 379. 

The President of the United States, within 
thirty days after the commencement of the pres- 
ent session of the Senate, in December last, 
nominated Paul Strobach to the Senate for the 
marshalship in the place of the suspended offi- 
cer, Osborn; and on the fifth day of the pres- 
ent month of February, 1884, the Sénate re- 
jected the nomination of Paul Strobach for the 
office to which the President had nominated 
him to the Senate. That this rejection is con- 
clusive against Mr. Strobach for the office of 
marshal, under what may be called a perma- 
nent appointment, meaning by that a nomina- 
tion by the President and confirmation by the 
Senate, is quite clear, because the statute pro- 
vides (section 1768) that ‘‘if the Senate, during 
such session, shall refuse to advise and consent 
to an appointment in the place of any suspended 
officer, then, and not otherwise, the President 
shall nominate another Person, as soon as prac- 
ticable, to the same session of the Senate for 
the office.”’ But the question is, what effect has 
this rejection of the Senate of the nomination of 
Paul Strobach to the office of marshal, at and 
during the present session of the Senate, upon 
what may be called his temporary appointment, 
or his designation by the President to perform 
the duties of the office during the suspension of 
Marshal Osborn? The President's power to 
suspend is not questioned, and his power to 
make what is called a temporary appointment 
is not questioned. The first clause in section 
1768 of the Revised Statutes provides : 

‘‘ During any recess of the Senate, the Presi- 
dent is authorized, in his discretion, to suspend 
any civil officer, appointed by and with the ad- 
vice and consent of the Senate * * * until the 
end of the next session of the Senate, and to 
designate some suitable person * * to perform 
the duties of such suspended officer in the mean- 
time.” 





The statute then authorizes the President to 
suspend and make a temporary appointment 
until the end of the next session of the Senate, 
and he has done so, Mr. Strobach being that ap- 
pointee, and he holds the office now under such 
appointment. The Senate has not acted upon 
that temporary appointment, nor does it appear 
that the Senate has any power or authority, un- 
der existing law, to act directly upon such tem- 
porary appointment or designation. 


In the present case the Senate has never 
acted upon the commission of Dr. Snyder 
for a temporary nomination to the office. 
He holds and claims to hold only a com- 
mission lasting until the end of the next 
session of the Senate—and, it may be added, 
it will never be seriously contended in his 
behalf that a comm’ssion thus limited by 
its terms and by the Constitution was in- 
tended to be for four years. 


‘Rightly understood, this section (sec. 3, Art. 
JV.) confers no part of the appointing power 
upon the Senate, nor does it constitute any 
ground for implication in favor of senatorial 
participation in making removals from office. 
The appointing power is, in its nature, execu- 
tive, and is properly vested in the Governor, 
whose duty it is to see that the laws are faith- 
fully executed. To the proper performance of 
this duty charged upon the Governor by the 
Constitution, it is necessary that he shall hold 
an appointing power as to non elective offices, 
except local or subordinate ones, and that he 
shall fill vacancies in all such, and in important 
elective offices, until they can be regularly filled 
by election or appointment. * * * 

‘‘The Governor's power of appointment is 
fixed and unalterable by statute as to the offices 
of Secretary of the Commonwealth, Attorney 
General, and Superintendent of Public Instruc- 
tion, and as to the filling of vacancies in various 
offices as described in the section, but otherwise 
his power of appointment must rest upon statu- 
tory law. It may be bestowed or taken away 
by laws, but it cannot be vested in him by law, 
upon conditions or with limitations inconsistent 
with the nature of the power, or with any of the 
provisions of the Constitution relating to public 
offices.” 

Buckalew on the Constitution of Penn- 
sylvania, p. 110-1. 

The filling of vacancies occurring during 
a recess is not by nomination or appoint- 
ment, neither is it subject to confirmation 
by the Senate, but is simply by ‘‘ granting 
a commission.’’ ‘The duration of the term 
is confined to the language and meaning of 
the commission itself. The contention of 
the Commonwealth in this case is sustained 
by the opinion of Attorney General James 
Speed in case of Tenure of Navy Agents, in 
Opinions of Attorneys General, vol. 2, p. 
286: 


‘Every man holding a public office under the 
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law, holds it according to the law, and not other- 
wise. When the time limited by law as the of- 
ficial term of the appointee, whether he be an 
administrative or any other kind of officer, ex 
pires, his official existence is determined, and 
unless a new appointment is made, either of the 
former incumbent or of another person, the 
office becomes vacant, 

“There is no need, however, that I should 
elaborate in any argument ou this point in ques- 
tion. The supreme court has expressly decided 
that under the the act of 1820, collectors can only 
be appointed for four years, and that at the end 
of his term the offlce becomes vacant, and must 
be filled by a new appointment. (United States 
vs. Eckford’s Executors, 1 Howard, 258). The 
office of navy agent, under the statute of 1820, 
stands, of course, precisely on the same footing. 
I regard it, therefore, an adjudicated point, that 
on the expiration of the commission of a navy 
agent, either the incumbent must be re-ap 
pointed or another must be appointed to the 
office, or otherwise it becomes vacant.”’ 

In the case of Secretary of New Mexico, 
in Opinions of Attorneys Generals, vol. 12, 
p. 130, Mr. Stanberry said: 

“T am of opinion that Mr. Arny is not ‘legally 
competent’ to discharge the duties of secretary 
of the Territory of New Mexico, or to discharge 
the duties of Governor in the absence of the 
Governor. His office of secretary was limited 
in duration to a term of four years. It appears 
by the statement of facts submitted to me that 
his term of office commenced in February, 1863, 
so that it terminated in February, 1867. There 
is not, as to the secretary, a provision of law, as 
in the case of the Governor, that he should hold 
over after the expiration of his term until a suc- 
cessor shall be appointed and qualified. Inthe 
absence of such a provision as to the secretary, 
the office becomes vacant.” 

Story on the Constitution, fourth edition, 
vol. 2, page 365: 

Section 1555. The next clause of the Consti- 
tution is: “* The President shall have power to 
fill up all vacancies that may happen during the 
recess of the Senate, by granting commissions 
which shall expire at the end of their next ses- 
sion. 

Section 1557. The propriety of this grant is 
so obvious that it can require no elucidation. 
There was but one of two courses to be adopted; 
either that the Senate should be perpetually in 
session in order to provide for the appointment 
of officers: or that the President should be au 
thorized to make temporary appointments dur- 
ing the recess which should expire when the 
Senate should have had an opportunity to act 
on the subject, The former course would have 
been at once burdensome to the Senate and 
expensive tothe public. The latter combines 


convenience, promptitude of act'on and general 
security. 

Section 1558. The appointments so made, by 
the very language of the Constitution, expire at 
the next session of the Senate, and the commis- 
sions given by him have the same duration. 
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When the Senate is assembled, if the President 
nominates the same officer to the office, this is 
to all intents and purposes a new nomination to 
office, and, if approved by the Senate, the ap- 
pointment is a new appointment, and nota 
mere continuation of the old appointment. So 
that, if a bond of fidelity in office has been 
given under the first appointment and commis- 
sion, it does not apply to any acts done under 
the new appointment and commission, 

In this, however, as in all like proceed- 
ings, the respondent must stand or fall on 
the strength of his own title. Dr. Snyder 
is no party to the action. His title is not 
in question. It is the office that is usurped, 
and the usurper must show his title or quit 
it. 

If, then, Dr. Waller’s term had expired, 
and a successor was appointed duly quali- 
fied, upon what principle can he refuse to 
surrender an office to which he has no title? 

The discussion of the District Attorney 
Case, 7 American Law Register, New 
Series, 784 (on page 57 of respondent’s 
paper book), has no relevancy whatever, 
‘That applies only to conditions under which 
the vacancy occurs when the Senate is in 
session. But in this case such were not the 
conditions. The Senate adjourned and Dr. 
Waller’s commission expired simultaneously. 
Eo instante there was a vacancy. It was 
filled by Dr. Snyder’s appointment the next 
day. 

iil. 


Finally, it is contended that even if Gov- 
ernor Beaver’s first commission has expired, 
his appointee gets a new one and a title 
clear from his second appointment, and 
subsequent confirmation by the Senate. 
And this in the face of the two leading au- 
thorities, state and federal, directly to the 
contrary: Lane vs. Comth., 103 Penna. 
St., 481; Marbury vs. Madison, 1 Cranch, 
137. 

If anything has been settled by those 
cases and is universally recognized, it is 
that for a complete investment of official 
authority for a full term, three successive 
steps are uecessary: 1. Nomination—to 
the Senate by the executive; 2 Confirma- 
tion—by the Senate, which, being advised 
with, consents to the appointment ; 3. Ap- 
pointment—the final act of the executive, 
who issues a commission to attest it. 


‘‘As already shown, the Constitution declares 
in section eight cited, the governor shall sommz- 
nate and he shall ayfoint. Before he completes 
the appointment the Senate shall consent to his 
appointing the person whom he has named, It 
may prevent the appointment by the Governor, 
but it cannot appoint. It may either consent or 
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dissent. That is the extent of its power. There 
its action ends. It cannot suggest the name of 
another. If it dissent, the Governor cannot ap- 


point the person named. If it consent, he may 
or may not, at his option, make the appoint- 
ment. If for any reason his views as to the 
propriety of the proposed appointment change, 
he may decline to make it. That option is not 
subject to the will of the Senate. Until the 
Governor executes the commission, the appoint- 
ment is not made. Prior to that time, at his 
mere will, he may supersede all action had in 
the case: Marbury zv:. Madison, 1 Cranch, 
137; Story’s Con., section 1540.” 
Lane vs. Com., 103 Pa. St., 481. 


“The check upon the appointing power 
placed in the hands of Senators does not render 
the Senate primarily responsible for appoint- 
ments: that responsibility rests upon the Gov- 
ernor, for the power to select an appointee is 
exclusively his, and the ultimate appointment, 
made and evinced by the issuing of a commis- 
sion, is, also, his act alone. The Senate can 
not propose any one for selection to an office 
by the Governor, nor even constrain the Gov- 
ernor to appointa person he may have named 
lo them for thetr advice and consent, and fo 
whose appointment they have consented; in 
short, they have power to prevent appointments 
which they may consider objectionable, but 
have not power to cause any appointment what- 
ever to be made.” 

Buckalew on the Constitution, page r1o, 


‘‘The constitution provides not only that the 
officer shall be elected, but that he shall be com- 
missioned by the Governor. This is conclusive 
proof that the election alone does not constitute 
him an officer in a constitutional sense. For 
there may be cases where tne Governor would 
be bound by an imperious sense of duty to with- 
hold the commission from a person duly elected 
by the qualified electors; as, for example, in 
case of insanity developed since the election, or 
the conviction of some high crime or misde- 
meanor.” 

Commonwealth vs. Hanley, 9 Pa., St., 
518. 

In the case of U. S ws. Kirkpatrick, 9 
Wheaton, 733, considering the effect and 
tenure of a commission issued by the presi- 
dent to ‘‘continue until the end of the next 
session of the Senate and no longer’’—that 
is to then ‘‘expire’’—Justice Story, deliver- 
ing the opinion of the Court, said: 

‘* Although the Court below decided that, in 
point of law, both commissions constituted but 
one continuing appointment, the second com- 
mission operating only as a confirmation of the 
first, yet, as the verdict was found for the de- 
fendants on another ground, and no exception 
was taken by them, it is not matter of error 
which can be assigned upon the present oc- 
casion. But as it is manifest that the same 


question must arise upon any subsequent ‘rial, 
if there should be a reversal of the judgment, 
and will form a most important, and, perhaps, 
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decisive ground of argument; and as all the 
parties are desirous of our opinion on this point, 
and it has been fully argued, from its bearing 
on other points in the cause, and might have 
been material if our decision on the first point 
had been different, we have no hesitation in 
declaring our opinion, that the decision of the 
court below was founded on mistake. 

‘‘ The act under which this appointment was 
made, authorizes the President, in the recess of 
the Senate, to make appointments by granting 
commissions, which shall expire at the end of 
their next session. The first commission is, as 
has been already stated, in conformity to this 
provision of the act, and is, by express terms, 
limited to continue to the ‘end of the next ses- 
sion of the Senate and no longer.’ It follows, 
therefore, both by the enactment of law and the 
form of the grant, that the first commission 
must have expired of itself, at that period; and 
as the next session of the Senate ended in 
April, 1814, that is the utmost extent to which 
it could reach. The bond in question was 
given with express reference to this commission ; 
and its obligatory force was, consequently, con- 
fined to acts done while that commission had a 
legal continuance, and could not go beyond it. 
And here would have been the natural termi- 
nation of the liability. But, in the meantime, 
a new appointment was made by the President, 
with the advice and consent of the Senate, and, 
as soon as that was accepted by the collector, 
it was a virtual superseding and surrender of 
the former commission. ‘The two commissions 
cannot be considered as one continuing ap- 
pointment, without manifest repugnancy. The 
commissions are not only different in date, and 
given under different authorities and sureties, 
but they are of different natures. The first is 
limited in its duration to a specified period; the 
second is unlimited in its duration, and during 
the pleasure of the President."’ 


U. S. ws. Kirkpatrick, 9 Wheaton, p. 733. 


‘These are the clauses of the Constitution 
and law of the United States, which affect this 
part of the case. They seem to contemplate 
three distinct operations: First, The nomina- 
tion; this is the sole act of the President, and is 
completely voluntary. Second, The appoint- 
ment: this is also the act of the President, and 
is also a voluntary act, though it can only be 
performed by and with the advice and consent 
of the Senate. Third, The commission; to 
grant a commission to a person appointed, 
might, perhaps, be deemed a duty enjoined by 
the Constitution. ‘He shall,’ says that instru- 
ment, ‘commission all officers of the United 
States.’ * ‘ 

‘“‘ This is an appointment made by the Presi- 
dent, by and with the advice and consent of the 
Senate, and is evidenced by no act but the 
commission itself. In such a case, therefore, 
the commission and the appointment seem in- 
separable; it being almost impossible to show 
an appointment, otherwise than by providing 
the existence of a commission ; still the com- 
mission is not necessarily the appointment, 
though conclusive evidence of it. 
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“But at what stage does it amount to this con- 
clusive evidence? The answer to this question 
seems an obvious one. The appointment be- 
ing the sole act of the President, must be com- 
pletely evidenced, when it is shown that he has 
done everything to be performed by him. 
Should the commission, instead of being evi- 
dence of an appointment, even be considered 
as constituting the appointment itself; still, it 
would be made, when the last act to be done by 
the President was performed, or at farthest, 
when the commission was complete. 

“The last act to be done by the President is 
the signature of the commission; he has then 
acted on the advice and consent of the Senate 
to his own nomination. The time for deliber- 
ation has then passed; he has decided. His 
judgment, on the advice and consent of the 
Senate, concurring with his nomination, has 
been made, and the officer has been appointed. 
This appointment is evidenced by an open, un- 
equivocal act ; and being the last act required 
from the person making it, necessarily excludes 
the idea of its being, so far as respects the ap- 
pointment, an inchoate and incomplete trans- 
action. 

“Some point of time must be taken, when 
the power of the executive over an officer, not 
removable at his will, must cease. That point 
of time must be, when the constitutional power 
of appointment has been exercised. And this 
power has been exercised, when the last act, 
required from the person possessing the power 
has been performed ; this last act is the signa- 
ture of the commission. This idea seems to 
have prevailed with the legislature, when the 
act passed converting the department of foreign 
affairs into the department of state. By that 
act it is enacted, that the secretary of state 
shall keep the seal of the United States, ‘ and 
shall make out and record, and shall affix the 
said seal to all civil commissions to officers of 
the United States, to be appointed by the Presi- 
dent ;’ ‘ provided that the said seal shall not be 
affixed to any commission, before the same 
shall have been signed by the President of the 
United States; nor to any other instrument or 
act, without the special warrant of the President 
thereof.’ 

“The signature is a warrant for affixing the 
great seal to the commission; and the great 
seal is only to be affixed to an instrument which 
is complete. It attests, by an act supposed to 
be of public notoriety, the verity of the Presiden- 
tial signature. It is never to be affixed, until 
the commission is signed, because the signature, 
which gives force and effect to the commission, 
is conclusive evidence that the appointment is 
made.” 

Marbury vs. Madison, 1 Cranch., 157. 

“The appointment of an officer, by and with 
the advcie and consent of the Senate, does not 
of itself confer the office; as the President may 
withhold the commission, or the delivery of the 
commission to the officer. 

“Where the officer belongs to a class remov- 
able at any time by the President, the commis- 
ion, though made out, may te arrested in the 
office, and the right to the office does rot vest.”’ 





Case of Franklin G. Adams, Opinions of 
Attorneys General, vol. 12, p. 304. 


‘‘* When a person has been nominated to an 
office by the President, confirmed by the Sen- 
ate, and his commission has been signed by 
the President, and the seal of the United States 
affixed thereto, his appointment to that office is 
complete.’ Congress may provide, as it has 
done in this case, that certain acts shall be done 
by the appointee before he shall enter on the 
possession of the office under his appointment. 
These acts then become conditions precedent 
to the complete investiture of the office; but 
they are to be performed by the appointee, not 
by the executive; all that the executive can do 
to invest the person with the office has been 
completed when the commission has been 
signed and sealed; and when the person has 
performed the required conditions, his title 
to enter on the possession of the office is also 
complete.” 

United States vs. Le Baron, 19 Howard’s 
Reports, 78. 

“Even after confirmation by the Senate 
the President may, in his discretion, withhold a 
commission from the applicant; until a com- 
mission, to signify that the purpose of the Presi- 
dnent has not been changed, the appointment is 
not fully consummated.” 

Case of Lieutenant Coxe. Opinions of 
the Attorney General, vol. 4, page 217. 

In Pascall’s Annonated Constitution, un- 
der the head of President’s Powers, 2d Ed., 
page 175, is the following collection of au- 
thorities : 


‘‘He shall nominate.’’ The word as here 
used means to recommend in writing, to the 
Senate, the name of an appointee for confirma- 
tion. It is in this form the “ advice of the Sen- 
ate’’ is asked. This is the sole act of the Presi- 
dent, and is voluntary. Marbury vs. Madison, 
1 Cr. 137; 1 Peters’ Cond., 270; Story’s Const., 
sec. 1548. 

But the practice when the Senate is not in 
session (and I think sometimes when it is), is 
that the President fills vacancies and the ap- 
pointee qualifies and enters upon the duties of 
his office. In such cases the nomination is not 
confined to the provisional appointee, but the 
President may and often does appoint another. 
See Stanberry on Appointments to office, 14, 
19 

This power to fill vacancies is in the Presi- 
dent, with the assent of the Senate whilst that 
body is in session, and in the President alone 
when the Senate is not in session. There is no 
reason upon which the power to fill a vacancy 
can be limited by the state of things when it 
first occurred. On the contrary, the only in- 
quiry is as to the state of things when it is 
filled. 

All admit that whenever there is a vacancy 
existiny during the session, whether it first oc- 
curred in the recess or after the session began, 
the power to fili requires the concurrent action 
of the President and Senate. It seems a neces- 
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sary corollary to this, that where the vacancy 
exists in the recess, whether it first occurred in 
the recess or in the preceding session, the 
power to fill is in the President alone. If dur- 
ing the recess, the power is not in the President, 
it is nowhere, and there is a time when for a 
season the President is required to see that the 
laws are executed, and yet denied every means 
provided for their execution. 

Nevertheless, it comes back to the point that 
the President can only “appoint,” with the 
concurrence of the Senate, and all the appoint- 
ments, whether doing the recess, or the session 
of the Senate, are provisional only, and subject 
to the concurrence, in common parlance, “ rati- 
fication,”’ of that body. 

Hence his power at all times to vacate offices 
and to fill vacancies. He can, by his own act, 
do everything but give full title to his appoin- 
tees, and invest them with the right to hold 
during the official term. That he cannot do 
without the consent of the Senate; but such is 
his power over officers, that after the Senate has 
consented to his nomination, or, in common 
parlance, has confirmed it, the nominee is not 
yet fully appointed, or even entitled to the of- 
fice, for it still remains with the President te 
give him a commission or to refuse it, as ho 
may deem best; and without the commission 
there is no appointment. This was held by the 
Supreme Court in Marbury vs. Madison, 1 Cr. 
137, 155, 156; and when to that decision we add 
the doctrine recognized by the same court, in 
Ex parte Hennen (13 Pet., 213), we see how 
fully the appointment and removal of officers is 
held to be a necessary incident of executive 
power. Stanberry, 18, I9. 

The nomination and appointment are volun- 
tary acts, and distinct from the commissioning. 
Marbury vs. Madison, 1 Cr. 155-6. Even after 
confirmation, the President may in his discre- 
tion withold a commission ; and until a commis- 
sion has been signed the appointment is not 
fully consummated (4 Opin. 218). Stanberry. 

When the Senate has concurred and the 
‘‘commission”’ is signed by the President, even 
before delivery, the appointment is complete, 
and .the officer has vested legal rights which 
cannot be resumed. Marbury vs. Madison, 1 
Cr., 156; United States'vs. LeBaron, 19 Howard, 
74; Story’s Const., secs. 1548-1554. Mr. Jeffer- 
son refused to act upon this decision, and 
claimed the power to withhold the commission. 
4 Jeff. Cor., 75, 317, 372; Rawle on the Const., 
166; Story’s Const., sec. 1553, note I. 

To “appoint” and to “ commission” are not 
one and the same thing. Marbury ws. Madi- 
son, 1 Cr. 155. The commission is not neces- 
sarily the appointment, although conclusive evi- 
dence of the fact. Id; United States ws. Le- 
Baron, 17 How., 74. 


The respondent seeks to avoid the logical 
consequences of this long line of well-estab- 


lished cases by arguing that in this com-. 


monwealth appointment is completed by 
senatorial confirmation ; that the issuing of 
a commission is superfluous; and that after 





the Governor has signified his willingness 
to make an appointment, and upon advising 
with the Senate, has received its assent, he 
has no further freedom in the premises—the 
appointment is made, he cannot change his 
mind. Such a construction of the consti- 
tution is wholly unwarranted by its provis- 
ions, Sec. 5., Art. IV: 

‘* He shall nominate and— 

By and with the advice and consent of 
two-thirds of all the members of the Sen- 
ate— 

Appoint, etc.’’ 

If Lane vs. Commonwealth means any- 
thing, this is what it means: ‘If it [the 
Senate] consent, he may or may not, at his 
option, make the appointment.”’ 

Stare decists. Until that case is reversed 
the Governor of Pennsylvania has the right, 
after the confirmation by the Senate, to 
alter his intention and to “‘ appoint’’ or not, 
as he may determine, irrespective of nomi- 
nation and confirmation. 

It need hardly be suggested that Com. ex 
rel. Reeder vs, Pattison, 109 Pa., 165, in- 
volved an application for a mandamus to 
issue a commission for an elective office ; 
and that there is a broad distinction be- 
tween the ‘‘mere ministerial act’’ per- 
formed by the executive in that case and his 
act in considering his own appointments to 
offices in which the power of selecting the 
incumbents is, by the Constitution, reposed 
in him. 

No argument is needed upon the pro- 
priety of the court below ruling out the offer 
of testimony referred to in the first assign- 
ment of error. It was proposed to prove 
by Dr. Waller that in a private conversation 
with Governor Pattison the latter had said: 
‘Knowing that your present commission is 
valid until the adjournment of the Senate, I 
have deferred the consideration of yours, 
being doubtful whether it shall be issued for 
the unexpired term of Dr. Higbee or for the 
full period of four years.’’ ‘This offer was 
objected to by the Attorney General, on be- 
half of the Commonwealth, on the ground 
that it was irrelevant and immaterial; and it 
certainly was. Even if Governor Pattison 
had said this, even if he was doubtful in his 
own mind, and even if he at the time in- 
tended to issue the commission, he never 
did so; and the non-issuing of the commis- 
sion is the only fact relevant to this contro- 
versy. 

The Commonwealth contends that inas- 
much as Dr, Waller’s commission had ex- 
pired, the qualifications of his successor were 
not in issue, If the Governor appointed an 
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ineligible or disqualified person, his title to 
the office must be questioned in an inde- 
pendent and different proceeding. It can 
make no difference to the result of this pro- 
ceeding whether Dr. Snyder was qualified 
or not; or whether, indeed, he or any other 
person was appointed to fill the vacancy. 
But inasmuch as the court below has ex- 
pressed an opinion as to the effect of Dr. 
Snyder’s rejection by the Senate on his 
eligibility we join with the other side in in- 
viting an expression from the Supreme 
Court on this subject. 
Jas. A. STRANAHAN, 
Deputy Attorney General. 
W. U. HENSEL, 
Attorney General. 


DECISION OF SUPREME COURT. 


COMMONWEALTH OF PENNSYL- 
VANIA, ex relatione W. U. HEN- ] M. D. No. 3. 
SEL, Adiorney General, + May Term, 1891. 
vs. | C. P. of Dauphin. 
D. J. WALLER, JR. J 

Opinion by Paxson, C. J.: 

This is a writ of gvo warranto, issued at 
the relation of the Attorney General, di- 
rected to D. J. Waller, requiring him to 
show by what authority he claims to exer- 
cise the duties of Superintendent of Public 
Instruction of the Commonwealth of Penn- 
sylvania. 

The facts may be briefly stated as fol 
lows: On the fourteenth day of February, 
1890, Governor Beaver appointed and com- 
missioned the respondent, D. J. Waller, 
Jr., as Superintendent of Public Instruction, 
vice E. E. Higbee, deceased. In pursuance 
of this appointment, the respondent duly 
qualified, entered upon the performance of 
duties of his office, and has continued 
therein until this time. 

The Senate was not in session at the time 
ot this appointment. The next session of 
the Senate thereafter began on the first 
Tuesday of January, 1891, and on the sixth 
day of the same month, James A. Beaver, 
being still Governor, nominated the re- 
spondent to the Senate for confirmation to 
said office, for the term of four years, to 
date from the first day of March, 1890, and 
on the zoth day of the same month (Jan- 
uary) the Senate confirmed such nomuina- 
tion and appointment. 

It is part of the history of the case that 
Governor Beaver went out of office on the 
said 2oth day of January, and Robert E. 
Pattison was on the same day duly inau- 
gurated as Governor in his place. No com- 


mission was issued to the respondent by 
Governor Pattison. On the contrary, he 
appointed one Z. X. Snyder to satd office, 
which appointment was rejected by the 
Senate on May 28th, 1891. On the day 
after the Senate adjourned, the Governor ap- 
pointed and commissioned said Snyder to 
said office for the full term of four years, 
notwithstanding his rejection by the Senate. 

With the validity of the latter appoint- 
ment we have nothing todo. Our inquiry 
is merely as tothe right of the respondent 
to hold the office. 

There are three things about which there 
is no dispute, viz: (a) there was a vacancy ; 
(b) the vacancy was filled by appointment 
by the Governor ; and (c) the Governor's 
| appointment was confirmed by the Senate. 

How long is the respondent entitled to 
hold the office under this appointment and 
confirmation by the Senate ? 

For the solution of this question we must 
look to Article 1V, Section 8, of the Consti- 
tution, which provides; 

‘* He (the Governor) shall nominate and, 
by and with the advice and consent of two- 
thirds of all the members of the Senate, ap- 
point a Secretary of the Commonwealth, 
and an Attorney-General during pleasure, a 
Superintendent of Public Instruction for 
four years, and such other officers of the 
Commonwealth as he is or may be author- 
ized by the constitution or by law to ap- 
point ; he shall have power to fill all vacan- 
cies that may happen in offices to which he 
may appoint, during the recess of the Sen- 
ate, by granting commissions which shall 
expire at the end of their next session ; he 
shall have power to fill any vacancy that 
may happen. during the recess of the Sen- 
ate, in the office of Auditor General, State 
Treasurer, Secretary of Internal Affairs, or 
Superintendent of Public Instruction, in a 
judicial office, or in any other elective 
office which he is or may be authorized to 
fill; if the vacancy shall happen during the 
session of the Senate, the Governor shall 
nominate to the Senate, before their final 
adjournment, a proper person to fill said va- 
cancy, but in any such case of vacancy in an 
elective office, a person shall be chosen to 
fill said vacancy at the next general election, 
unless the vacancy shall happen within three 
calendar months immediately preceding said 
election, in which case the election for said 
office shall be at the second succeeding gen- 

- eral election.”’ 

This clause of the Constitution is by no 
means clear. It will be noticed, however, 

| that there are two classes of vacancies to be 








ree 
said 
said 


yen- 


‘no 
ver, 


» be 








1892.] A BOOK THAT READ ME. 7 


filled by appointment by the Governor, viz: 
those that relate to elective offices, and those 
that are non-elective. In the former the 
Governor can only fill a vacancy until such 
time as the people can fill it by an election 
as provided by law. Hence the commission 
of the Governor can run no further. In the 
other case, non-elective offices, no time is 
designated during which his appointee can 
hold except the single provision that if a 
vacancy shall occur during the recess of the 
Senate he shall be commissioned until the 
expiration of the next session. This simply 
means that his appointee to this class of 
offices shall be confirmed by the Senate, 
otherwise his incumbency expires with its 
adjournment. But if confirmed, he is en- 
titled to hold for the balance of the unex- 
pired term. He appoints to fill the vacancy. 
What is the vacancy? Clearly the term of 
office left unfilled when not otherwise pro- 
vided for. Governor Beaver exercised this 
power; he filled the vacancy occasioned by 
the death of Higbee; and his appointee hav- 
ing been confirmed by the Senate, the re- 
spondent is in office by virtue of an appoint- 
ment properly made under the Constitution 
and laws of the State. The confirmation 
of respondent by the Senate necessarily ex- 
tends his original appointment for the bal- 
ance of the unexpired term. 

The judgment is reversed, and judgment 
is now entered in favor of the respondent. 


Argued Oct. 26, 1891. W. U. Hensel, 
J. A. Stranahan, for Commonwealth. C. 
W. Stone, W. S. Kirkpatrick, Robert Snod- 
grass, for Waller. Present: All Justices ex- 
cept Clark. 


onimensenremes —— — 


A BOOK THAT READ ME. 
BY W. H. VENABLE. 


HEN a boy, nine or ten years old, I 
was first read through by a mighty 
book ; penetrated, pierced, saturated, illumi- 
nated to the centre of my soul, and literally 
shaken by a strong convulsion of feeling in- 
duced by a first real consciousness, vague 
and awful, of what man is, especiafly of 
what is meant by human thought and human 
passion. I was read through quite by acci- 
dent, and to my surprise, by a great drama 
of Shakespeare, Othello, the Moor of Venice. 
The experience happened in this wise: 

I had gone to spend some days at ‘‘ grand- 
mother’s,’’ as we children expressed it, a 
Scotch family tinctured with sume admix- 
ture of Netherlandish blood. The house 





had a spinning-wheel and a loom, and lasts 
for home-made shoes, and hunting rifles, 
a few rude pictures, and a few books on 
my grandmother’s bureau, a big Bible in the 
number, and some fierce volumes of Calvin- 
istic theology; and strangely contrasting 
with these, ‘‘ Burns’s Poems,’’ ‘‘ Plutarch’s 
Lives,’’ ‘*Volney’s Ruins,’’ and Tom 
Paine’s ‘‘Age of Reason.’’ Besides these, 
there was in my uncle Bill’s sleeping room, 
away up in the garret and close to the raf- 
ters, another small colony of miscellaneous 
volumes, generally in cheap bindings or 
none at all, and showing decided evidence 
of the tear and wear which comes from use 
rather than abuse. Among these were Os- 
sian, Byron, and Shakespeare—these three, 
but the greatest of these was Shakespeare. 
The plays and poems were bound in one 
large volume, badly printed on cheap paper, 
a print hard to read, and without note or 
comment. I was suffering from some tem- 
porary illness, and had been bid to lie down 
on my uncle’s bed; but before doing this, a 
vague curiosity led me to look into that 
mysterious big book. The very word Shake- 
speare—-‘‘ Shakespeare’s Works,’’ struck 
upon the eye and ear of imagination as a 
wonderful shape and sound. I had heard 
of Shakespeare, had conceived an uncertain 
notion that it was a book not only beyond 
the comprehension of youth, but, moreover, 
something which it was not quite proper for 
boys to read, having association with love 
and the theatre. I seized the works of 
Shakespeare, threw myself down upon the 
bed, and opened the volume at random. 
Random revealed to me the great tragedy 
which I have before named. I began at the 
beginning and read, scene after scene, act 
upon act, from the feeble Roderigo’s ‘‘Tush, 
never tell me!’’ to Sudorico’s last words to 
Iago, ‘‘Oh Spartan dog, more fell than an- 
guish, hunger, and the sea!’’ and having 
read, or rather having been forcibly seized, 
mastered, enchanted, alternately exalted 
and cast down, tossed about as upon the 
billows on a stormy sea, I was at length re- 
leased, the book fell from my hands to the 
floor with a heavy sound, and I could only 
bury my face in the bed-clothes and recover 
self-possession and allay my emotions by the 
relaxing weakness of a flood of tears. 

Such, as nearly as I can recall and as truly 
as I can relate, was the effect upon the untu- 
tored mind of a country boy, of a first and 
altogether unpremeditated perusal of one of 
Shakespeare’s great plays. It had upon my 
faculties the potency of an _ intoxicating 
draught. It aroused and thrilled every part 
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of my nature, mental, moral and physical. | the influence of the spirit concealed in the 
I may indeed say that I was possessed by | ink was the beginning of my consciousness 
the power of the book, and therefore, in- | of myself, and the mysterious relations 
stead of voluntarily reading, I was myself | which every individual, by virtue of his nat- 
perused ; all my mentai contents were acted | ure, sustains towards all men and towards 
upon without any apparent will of mine, | the universe. ‘‘One touch of nature makes 
and this passive and yet active surrender to the whole world kin.’’— School Visttor. 


- > + -—— 


EDITORIAL DEPARTMENT. 


since, attracted a large share of public at- 
tention during its sessions. There were in 
attendance the representatives of many lead- 
ing colleges as well as prominent scholars 
otha ead ii tek bw | from abroad who are deeply interested in 

growin’ when ye’re sleepin’.” Scotch Farmer. | this great movement. A brilliant recep- 
tion, followed by a banquet, was given on 
the second evening of the conference at the 


Academy of Fine Arts. 


THE SCHOOL JOUBNAL. 


LANCASTER, FEBRUARY, 1892. 


HE next meeting of the Pennsylvania 
State Teachers’ Association will be held | 
at Beaver Falls, beyond Pittsburgh, July sth, 
6th and 7th. The date is thus early to suit 
the convenience of those who may wish to | be a training school for the second in the 
attend the meeting of the National Educa- | case of a good man, and such a man is our 
tional Association, which will be held during | old friend Hon. A. G. Seyfert, the Teacher 
the following week at Saratoga, New York. | Representative from Lancaster county. He 
As this year’s meeting will be held in the | was a most active member of the session of 
extreme western part of the State, it affords | 1891, and upon the education committee of 
a fine opportunity for those in attendance | the lower house and elsewhere rendered 
to visit Niagara Falls between the two meet- | very valuable service to the schools. The 
ings. The programme of the State Associ- | providing by law of an office for the County 
ation will be a good one; of all the great | Superintendent at the county seat, and the 
natural attractions of the American conti- | protection of the Normal Schools when 
nent Niagara takes the first place ; and Sara- | threatened by legislation which would have 
toga, even without the National Association, | done much to weaken if not to destroy their 
well repays a visit. usefulness, are measures of importance for 
—— whose success the credit is largely due to 
THE State Teachers’ Association, at its | Mr. Seyfert. He rendered excellent service 
Bedford meeting in July last, appointed a | in other directions, and was to be found on 
committee to make provision for a suitable | the progressive side of every measure—the 
memorial to the late Dr. Wickersham. At | kind of man who can be safely honored by 
a meeting held in Philadelphia, January | his constituents—and we hope to see him re- 
11th, this committee decided to establish a | turned by an increased majority in the in- 
Wickersham Memorial Library of pedagog- | terest of the general public as well as of 
ical works as a section of the State Library | general education. 
at Harrisbnrg, on condition that the Legis- _—- 
lature provide for its permanent preserva- Get good books for your schools, but 
tion as a distinct collection. That the Me- | above all else get good teachers—for the 
morial may have the general support of the | teacher is of infinitely greater account than 
schools, the committee recommend the ob- | the book. A good teacher can do his work 
servance of March 25, 1892, the first anni- | with a poor text-book; but a good book may 
versary of his death, as Wickersham Day. | be of little account in the hands of a poor 
Leaflets will be furnished at cost to any teacher. A member of a School Board 
teacher wishing to use them, upon address- | writes: ‘‘I am chairman of the book com- 
ing the Secretary of the Committee, Miss | mittee, was elected a year ago on the book 
Elizabeth Lloyd, at Newtown Square, Dela- | issue, and selected to make change of text- 
ware county, Pa. books. After a year’s struggle with the 
—— problem I am no nearer mak'ng or suggest- 
Tue National Conference on University | ing a change than on the day I was elected. 
Extension, held in Philadelphia a few weeks | So many books have been presented for ex- 


THE first session in the Legislature should 
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amination, so many agents have talked the 
worth of their wares and decried the wares 
of their opponents, that I am in a mighty 
maze and totally unable to make decision. 
How shall I know what is the best book on 
any given subject?’’ We answer: You 
can't know it. There are so many books! 
Fix upon a good one and go ahead. But 
be sure you get the best teacher within reach 
—then your text books, if not the very best, 
will all be very good. 


THE first number of Zhe School Forum, 
published in the interest of the schools of 
Lancaster county, has come to our table. 
It is in handsome quarto form, sixteen 
double column pages, with cover of neat 
and appropriate design. Eight numbers 
will make up the volume; subscription price 
fifty cents. There is ample room for this 
promising local journal, and we give it 
hearty greeting. There is energy and ability 
behind it. Co. Supt. Brecht and his able 
and earnest corps of assistants will make it 
of great value to the school work of the 
county. We should be glad if every large 
county in Pennsylvania had its local school 
journal. It would aid immensely the work 
of education throughout the State. 


INQUIRIES having been made by teachers 
for copies of the Constitution of Pennsylva- 
nia. Zhe Journal takes pleasure in supply 
ing the information that a 12mo. edition, 
go pages, with index, prepared expressly for 
use in public and private schools, is pub- 
lished and sold at fifteen cents per copy by 
T. & J. W. Johnson & Co, 535 Chestnut 
St., Philadelphia. 

At the meeting of the Lancaster County 
Directors’ Institute held January 8th, the 
following resolutions were adopted: 


That provision be made by the Legislature to 
defray the necessary expenses of directors in 
attending their annual meetings and triennial 
conventions for the election of County Superin- 
tendent. 

That a law be enacted providing for an an- 
nual State Convention of school directors and 
making provision for the expenses of the same. 

That we recommend that the minimum 
school term of the State should be extended 
from six to seven months. 

That free text-books be given a trial either in 
some or all of the branches in each district. 

That the directors be requested to put sup- 
plementary reading matter into the schools, and 
encourage the formation of school libraries. 

That the health of our children makes it an 
imperative duty that every School Board give 
close personal inspection to the care of the 





buildings and sanitary condition of the water 
closets on our school premises. 

That sufficient interest should be taken by 
School Boards to enclose the school ground 
with a neat, strong fence, and to encourage 
tree planting and the observance of Arbor Day 
exercises. 

That the question of music in our schools be 
emphasized by directors, and be repeatedly 
brought to the attention of teachers who are 
neglecting it. 

Capt. Bricker offered a resolution which 
was adopted, proposing that a committee of 
three be appointed, whose duty it shall be 
to look after the common schoo! legislation 
and to appear before the Educational Com- 
mittee of either House to support or oppose 
such bills as may be introduced. Any posi- 
tion they may take on questions affecting our 
schools shall be approved by the Executive 
Committee of the Convention, whose chair- 
man shall convene the committee at the re- 
quest of the chairman of the Legislative 
Committee for that purpose. Another reso- 
lution, offered by the same gentleman, also 
unanimously adopted, was as follows: 

Resolved, That the State Superintendent of 
Public Instruction use every effort to have the 
Commonwealth publish and furnish free to each 
public school a large-sized map of the State. 

It was further resolved that 

Whereas, The National Government has 
published an excellent map of the United 
States, our representative in Congress, Hon. 
Marriott Brosius, be requested to use his efforts 
to have the Government publish and supply 
every common school in the country with 
one of these maps. 





West CHESTER has lost one of her best 
citizens in the death of Addison May, at 
the advanced age of eighty years. He was 
of afamily distinguished for their intellec- 
tual attainments. He practiced his profes- 
sion of the law for a number of years both 
in Erie and in Norristown, before making 
Erie his permanent home, and was all his 
life deeply interested in the cause of general 
education. A local paper says of him: 
‘* He was an excellent classical scholar, and 
delighted to hold communion with the schol- 
ars and philosophers of old, with Cicero and 
Plato, with Homer and Thucydides and 
Xenophen, whose works he read in the 
original, and from whose writings he drew 
the pleasures they afford to cultivated minds. 
With his love for classical literature he did 
not neglect that of the English language. 
He was a student of Shakespeare and Milton 
and Addison, and of all the best writers in 
the English language. After he came to 
West Chester his efforts in the cause of ed- 
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ucation and humanity did not cease. For 
many years he was one of the Trustees of 
the Normal School, for twenty years Presi- 
dent of the Aid Society, an Inspector of the 
Chester County Prison and Trustee of the 
Norristown Insane Asylum from its estab- 
lishment until about four years ago, when, 
because of failing health and advancing 
years, he was obliged to resign his position. 
Whilst the new Episcopal Church was build- 
ing he was one of the vestrymen and treas- 
urer, and made a large contribution to that 
imposing edifice. Hus interest in education 
was further manifested in the interest he 
took in the establishment of the free read- 
ing room in the Public Library, where all 
our citizens can enjoy the benefits of the 
room gratis. He was most happy in his 
domestic relations. His only daughter is 
the wife of Dr. Joseph T. Rothrock, the em- 
inent botanist. His whole life was pure and 
unsullied by a stain. His surviving friends 
will cherish his memory for the pleasure 
they have had in the companionship of a 
pure-minded, honest, intelligent and culti- 
vated man.’’ 





THE question of closing the Columbian 
Exposition on Sunday is urged upon the au- 
thorities by religious and educational bodies 
speaking from many parts of the country. 
It is a matter upon which there is a wide 
difference of opinion even among our most 
thoughtful people, but the better sentiment 
of the country is, and we think ought to 
be, in favor of closing the gates upon the 
‘*Lord’s Day.’’ In this connection we give 
place to the following action of one of our 
Boards of Schoo] Directors: 


The undersigned, a committee of the School 
Directors of Newton township, Cumberland 
county, Pa., appointed December 26, 1891, to 
draft resolutions in regard to the Columbian 
Exposition, to be held in Chicago in 1893, 
present the following: Out of regard to the 
morals of the rising generation, it is hereby 

Resolved, That we respectfully request the 
Hon. Benjamin Whitman, Executive Commis- 
sioner from Pennsylvania, to use his best en- 
deavor to have the gates of the said Exposition 
closed to the public on the Sabbath day. 

Resolved, That we request the Hon. J. O. 
Saxton, Chairman of the Directors’ Association 
of Cumberland county, to take such action as 
will give all the School Boards of the county an 
opportunity to join with us in the above re- 
quest. 

Resolved, That a copy of these resolutions 
be sent to the State Superintendent with the re- 
quest that they be published in Zhe School 
Journal, so that the School Boards in the sev- 
eral counties in the State may be induced to 
unite with us in furtherance of this good work. 
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PENNSYLVANIA CHAUTAT QUA. 


HE organization of a State Chatavqua 

recently effected under very favorable 
auspices, will be regarded with much satis- 
faction by thousands in our Commonwealth, 
and by none more so than our public school 
teachers. The feeling of many was ex- 
pressed by a teacher the other day when 
she said: ‘‘ I always longed to go to Chau- 
tauqua, but never could ; now Chautauqua 
is brought to me.’’ To the great majority 
in our State the original Chautauqua in 
New York is so far away as to make attend- 
ance upon its summer assembly an expen- 
sive and, to many, an impossible luxury. 
As the summer assembly of the Pennsylva- 
nia Chautauqua will be held at Mount 
Gretna Park, in Lebanon county, easily ac- 
cessible from every direction, the matter of 
expense will be very much reduced, and 
thousands thereby enabled to enjoy the 
**luxury’’ who otherwise would not have 
had the opportunity. 

The board of managers, of which the 
Rev. Geo. B. Stewart of Harrisburg is 
President, and Dr. E. O. Lyte, of Millers- 
ville State Normal School one of the Vice 
Presidents, have leased a choice tract of 
twenty acres at Mount Gretna, upon which 
they will erect cottages to be rented to 
patrons for the season in July, or for the en- 
tire summer ; part of the tract they will lay 
out in building lots which can be leased by 
those who prefer to put up their own cot- 
tages; a large Auditorium, seating 4000 
persons, an Assembly Hall, 70 by 150 feet, 
and a number of other buildings suitable 
for educational uses, are already on the 
grounds, and will be used by the Chautau- 
qua this summer. For the special accom- 
modation of our teachers there will, in all 
likelihood, also be erected a ‘* Teachers’ 
Rest,’’ a large building devoted exclusively 
to the use of teachers as a lodging place, in 
which they can rent their living rooms at a 
nominal cost, and either ‘‘keep house’’ them- 
selves, or take their meals at a restaurant. 

The park itself, as is well known, is one 
of the most picturesque and beautiful spots 
for a summer resort to be found anywhere. 
It isin the heart of the South Mountain, 
covered with the grandest old forest, has a 
lovely little lake for boating and bathing, is 
laid out in excellently kept walks and drives, 
with rustic bridges over its streams, cosy 
arbors in every nook, and an abundance of 
springs of crystal pureness—an ideal retreat 
for those who would escape the heat and dust 
of town and the burdens of fashionable life. 
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The summer assembly of ’92 will probably 
be held in July, and for two weeks only. 
But it promises to be crowded with good 
things intellectually. The newly elected 
chancellor, the Rev. Dr. J] Max Hark, with 
whom most of our readers are acquainted, at 
least through his writings, is already hard at 
work mapping out a programme and arrang- 
ing for the best lecturers and instructors in 
the country. There will be courses of 
study in Literature and Language, History, 
Science, Philosophy, including Ethics, 
Economics, and Social Science; in Biblical 
Science, and in Normal methods and work. 
The evenings will probably be largely de- 
voted to popular lectures by eminent speak 
ers, readings, concerts, etc. All the in- 
struction will be of a thorough kind, and 
the purpose of its projectors and managers 
is, that any one making the requisite exami- 
nations and graduating, will be the peer of 
the graduates of any similar institution. 

The high reputation of the men interested 
in this home Chautauqua, among them 
Governor Pattison, Attorney General Hen- 
sel, Hon. Marriott Brosius, Dr. Max Hark, 
Deputy Supt. Henry Houck, and Dr. E. O. 
Lyte, and others, is a sufficient guarantee 
of its success, and justifies us in expecting 
great things from it. We deem it one of the 
most important enterprises in the line of 
higher popular education yet undertaken in 
our State, and earnestly commend it to the 
attention and co operation, not only of all 
our teachers, but of all intrusted in true 
Christian culture. Any one wishing further 
information on the subject should address 
the Corresponding Secretary, Rev. H. A. 
Gerdsen, Lebanon, Pa. The Lancaster Ex- 
aminer, in speaking of it, says: 

The meeting held in Lebanon for the pur- 
pose of organizing the Pennsylvania Chautau- 
qua was entirely successful, and it may be said 
that the society is now a fixed fact, and des- 
tined to long life and great usefulness. As an 
assurance of this it is but necessary to state that 
the capital stock is $30,000, divided into 3,000 
shares at $10 each. Hence the society will be- 
gin with people in all sections of the State who 
are simply interested in higher education, the 
advancement of sound learning, the extending 
of all knowledge and wisdom, and who ex- 
pect nothing in the commercial form of divi- 
dends. It is a school organized by thoughtful, 
earnest, educated men fora noble purpose, and 
as such should meet with hearty co-operation 
on the part of every enlightened mind in the 
Commonwealth. It will organize study and 
systematize thought so far as to form a body of 
students within the State who will have in time 
the strength of sympathy through a common 
line of thinking and the force which comes 
from disciplined belief. It should be remem- 





bered that such a society is largely, if not en- 
tirely, free from the basis of a theological or 
special educational cult, and therefore is as 
broad and liberal as accepted truths, knowledge 
and wisdom can make it. It is the University 
and all good learning made the portion of the 
masses. The spirit and scope of the work in- 
tended are well portraved in the selection of 
Chancellor, the Rev. J. Max Hark, D. D., of this 
city, a Christian gentleman to begin with, and 
a scholar of varied attainments, to whom has 
been given the utterance of an Aaron, enthusi- 
astic in the Jove and pursuit of a high ideal in 
thought and conduct, broad in his views, char- 
itable in all his sympathies, a hard worker with- 
out a complaint, genial and unostentatious, an. 

above all full of practical common sense and 
hopeful in the slow, but sure progress that is 
ever manifest in all human history. Such is 
the man chosen to plan the course of study and 
breathe into the society the intellectual breath 
of life. As Christian Cu/ture will be made the 
organ of the society, this admirable journal will 
extend the boundaries of its influence and to 
knowledge add the power of righteousness. 
It also fitly foreshadows the spirit of the Chau- 
tauqua Society. During the months of June and 
July the Summer School will be held at Mt. 
Gretna—a delightful spot and suggestive of the 
Athenian groves where man_ intellectually 
reached high water mark. 


cnpemneen _—— - 


ANDREW S. DRAPER. 





MONG the State Superintendents of 
[\ Public Instruction now in commission 
in the United States, the man most widely 
and most favorably known is beyond ques- 
tion Hon. Andrew S. Draper of New York. 
It is befitting that the official in charge of 
the school work of the Empire State should 
hold this high rank. But within the half 
century it has not before been true of New 
York. Superintendent Draper has been in 
cffice for two terms and his work has been 
of immense advantage to the State. He 
can afford to give way to some one else, but 
New York cannot afford to lose from this 
position the best man who has ever had the 
direction of her educational work. 

The. Boston Journal of Education says 
truly that ‘‘it will be a calamity not only to 
New York State, but to the nation, if An- 
drew S. Draper is not re-elected as State 
Superintendent of Public Instruction. It is 
putting it mildly to say that there is no man 
in this country who has shown greater abil- 
ity as an administrator of State educational 
affairs under trying circumstances than he. 
Partisanship entirely aside,—and this has 
never influenced our judgment of educa- 
tional men and measures,—we think that 
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York would do the greatest service to the 
country and the most politic thing for itself 
if it would re-elect Judge Draper, who has 
given New York an educational prominence 
never before attained. He has shown him- 
self wise, courageous, and vigorous, having 
given the State an educational uplift that is 
felt alike in New York City and in the most 
rural of country districts. There are more 
than twenty States where the schools have 
been benefitted by what Judge Draper has 
done for the cause in New York.”’ 

The American Journal of Education says: 


The grand old State of New York has one 
of the best Superintendents of Public Instruc- 
tion in the country. His name is Andrew S. 
Draper. His reputation is not confined to his 
own State. It is national. He has aroused life 
and enthusiam in educational work not only in 
New York, but he has given education an im- 
petus throughout the whole country. His 
strong words uttered at home have been heard 
in every State and his voice has also been 
raised in half the States of the Union, which, 
knowing his worth, have cried out, ‘‘Come over 
and help us.” He has left his impress upon 
the school work in such a way that he will not 
be forgotten. He has perfected a system of ex- 
aminations for teachers which have worked a 
revolution in the teaching profession, and has 
raised the standard beyond the hope of the 
most sanguine. He has aroused an interest in 
better school houses and grounds, based on the 
idea that pleasant surroundings are an inspira- 
tion not only to good work, but in the interest 
of health and decency. He has visited every 
county in his State, in attendance at educational 
gatherings where his addresses have been an in- 
spiration to his good workers. These addresses 
are models of educational literature, and have 
been widely copied and circulated. He is also 
a prominent leader in the National Educational 
Association and for two years was President of 
the Department of Superintendence. 

He is a superintendent who not only super- 
intends, but who does it in a vigorous, pro- 
gressive, common sense way. Every thorough 
educator in the country knows Judge Draper, 
knows his work and feels an inspiration from 
it. They, moreover, view with alarm any indi- 
cation that his good work may be cut short by 
a turn of the political wheel. His second term 
will expire in April next, giving six years full of 
earnest work and great results. The incoming 
legislature of New York will elect a Superin- 
tendent in February next, for the coming three 
years. Whether that legislature be Republican 
or Democratic, the firm hope of thorough pro- 
gressive educators throughout the country is, 
that it will respond to the true needs of educa- 
tion and re-elect Judge Draper. It would be 
an irreparable blow to education to substitute 
another in the midst of the great work he is do- 
ing. Why cannot such an office be taken 
once for all entirely out of politics? Why 


would not any party gain strong friends all 
through the country, by recognizing the work 
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done by Superintendent Draper and making 
his re election sure? It would be a healthy 
stroke of political policy to keep such a Super- 
intendent in office as long as he is willing to 
hold the position. 

George William Curtis, in a recent issue 
of Harper's Weekly, has the following upon 
this subject under the appropriate heading, 
**A Public-Loss.’’ 


It is undoubtedly desirable that there should 
be a definite party responsibility for the State 
administration, of course under strictly legal 
forms. But one of the most unfortunate results 
of the late election in this State which secures 
such responsibility is the retirement of Mr. Dra- 
per, the Superintendent of Public Instruction. 
Without discrediting his predecessors it is un- 
questionably true that the office has never been 
tnore ably and, for the State, beneficially held 
than by the retiring Superintendent. His exe- 
cutive force and great intelligence were known 
and they have been displayed most happily inthe 
administration of the Educational Department. 

The Superintendency of Public Instruction is 
one of the most vitally important interests of the 
State, and the great praise of Mr. Draper is that 
he has raised the standard of primary educa- 
tion in New York by methods so wise and prac- 
tical that they are sure to be permanent. This 
he has accomplished not only by a definite sys- 
tem of uniform examinations of teachers, but by 
arousing local interest in proper care and re- 
spect for the school houses, promoting a pleas- 
ant observance of Arbor Day, and stimulating 
pride in the general condition of the schools. 
He has been no perfunctory agent listlessly dis- 
charging his duty, but the whole energy of his 
nature he has given to his work, and he has 
been a model of an efficient public officer. 
Mr. Draper's system of uniform examinations 
for school teachers is the most signal reform of 
recent years in the school system; not only does 
it secure qualified teachers, but it prevents the 
appointment of incompetent teachers. Of 
eighty thousand candidates examined in the 
last four years, twenty thousand were found to 
be unworthy of a license, and under the old 
system every one of them might have obtained 
a certificate and have underbid qualified teach- 
ers. This is a very great result to have 
achieved, and it was possible only fora man who 
to thorough comprehension of the situation added 
vigorous persistence, tact, and personal power. 

The school and its supervision is a public in- 
terest which should be kept zealously from sec- 
tarian taint and party control. Politics should 
have no more influence in the school system 
than in the gas or water supply of a great city. 
But until the public has the courage of its com- 
mon sense and takes the superintendency of pub- 
lic schools out of politics, we shall continue to see 
such spectacles as the retirement, in the prime 
of his powers and with invaluable experience, of 
the fittest man in the State for the Superintend- 
ent of Schools, because upon certain points of 
public policy, which have no concern whatever 
with the public school system, he differs in 
opinion from the majority of the Legislature. 











— = eS | 


= SO 











1892. | OFFICIAL DEFARTMENT. 377 


ITEMS FROM REPORTS. 





ADAMS—Supt. Thoman: The schools, so far 
as visited, are doing excellent work. The 
teachers are to be complimented for the good 
work they are doing at the Local Institutes held 
throughout the county. The reports are very 
encouraging. Directors and patrons are becom- 
ing enthusiastic over the work, and are giving it 
their hearty support. In some parts of the 
county, I am sorry to say, sickness is interfering 
with the progress of the schools, In a number 
of places diphtheria became so prevalent that 
the schools were advised to be closed for a time. 

ALLEGHENY.—Supt. Hamilton: During the 
month of December two more of our Division 
Institutes were held, one at Homestead, the 
other at Etna. About one hundred teachers at- 
tended each meeting. ‘In addition to the assist- 
ance of the principals of our larger schools, Dr. 
T. B. Noss, of California, Pa., and Prof. Lavers, 
of Pittsburgh, took prominent parts. At Etna, 
we had the assistance of Rev. N. M. Crowe, of 
DeHaven, and Dr. Maltby, of Slippery Rock 
State Normal School. Meetings were also held at 
Christy Park, Knoxville, and Glendale. These 
meetings were all well attended. At Knoxville 
a session was held on Friday evening, in which 
Dr. E. M. Wood, President of Duquesne Col- 
lege, and the Superintendent took part. Edu- 
cational interest is not on the decline in this 
county. 

BEDFORD.—Supt. Potts: Cumberland Valley 
township has furnished all its houses (eleven) 
with good furniture, teachers’ desks and chairs, 
has either white-washed or papered all the 
rooms. Monroe has completed a $1200 house 
at Clearville with two rooms; and two teachers 
are now doing what one had formerly tried to 
do. With few exceptions, the schools of the 
county are giving entire satisfaction. The 
graded course of study is meeting with the ap- 
proval of teachers, patrons, and directors. 

BLAIR.-—Supt. Wertz: The directors of Antis 
have built a new school-house, and supplied it 
with improved furniture and appliances. The 
County Institute held at Hollidaysburg was 
largely attended. The interest and attention 
on the part of teachers was creditable. The 
largest attendance of the week was on Directors’ 
Day. A number of important questions were 
discussed by the directors, and a resolution was 
passed for the adoption of the free text book 
system 

CARBON.—Supt. Snyder: The County Insti- 
tute held at Lehighton was very satisfactory. 
All the teachers but two were present, and the 
total attendance for the week exceeded that of 
any previous year by twenty-six days. The at- 
tendance of directors on Thursday was very 
large. The public showed its interest by filling 
the large Opera House at every session. The 
Mauch Chunk Democrat commented editorially 
on the Institute as follows: ‘‘ All who attended 
the Institute, without a known exception, heart- 
ily agree that it was in every respect the most 
successful and interesting ever held in Carbon 

county, and that is saying a good deal. The 
selections made by Supt. Snyder of the lecturers 





and other prominent participators in the exer- 
cises were excellent, and all responded and 
commanded the admiration of all concerned. 
And the attendance of appreciative auditors on 
every occasion during the week was unusually 
large."’ The instructors were Dr. A. E. Win- 
ship, Prof. M. G. Brumbaugh, Prof. L. Irving 
Handy, Dr. E. O. Lyte, Dr. G. M. Philips, Miss 
Jane Graves, Prof. J. P. Rowland. and Prof. 
Dan’'l Protheroe, leader of music. The evening 
lecturers were Hon. R. G. Horr, on ‘“ The 
Labor Problem ;’’ Hon Clinton Lloyd, on “‘ The 
House of Representatives as seen by its Chief 
Clerk from 1863 to 1875; L. Irving Handy, 
Esq., on “* The Road to Victory ;"’ Miss Cecile 
Gohl, on ‘‘ Home Life in Sweden.”’ Excellent 
vocal music was rendered on Tuesday evening 
by the Bethlehem Glee Club. 

CHESTER.—Supt. Walton: The symposium 
held at our County Institute by the ex County 
Superintendents, upon “The Past and Futnre 
of our Free Schools’’ was a pleasing and useful 
feature of the convention. It is published in 
full in the first number of Our Teacher. The 
plan of having as many teachers report the pro- 
ceedings of the County Institute as there are in- 
structors, is a decided gain. It gives us more 
selecting and discriminating power, and retains 
for our use the things most needed in the work 
of the county for the coming year. The First, 
Second, Seventh, and Eighth District Teachers’ 
Associations, representing in all thirty school 
districts and 169 teachers, are doing thorough 
practical professional work. It is fortunate for 
a beginner if she is located within one of these 
districts, provided she will attend regularly. 
There are still a few districts that are not in 
working order. We regret that this is so, be- 
cause after four years’ close observation we are 
convinced that these associations and reading 
circles offer the most available means to the 
teacher for self-improvement. 

CLEARFIELD.~-Supt. Youngman: The County 
Institute was largely attended; 332 teachers out 
of a possible 344 were present, and about 50 di- 
rectors. Steps were taken to organize the di- 
rectors into a permanent association. The 
popular interest is growing. Morning and 
afternoon sessions were crowded. For the 
most part the schools are doing reasonably well 
—the number of failures being comparatively 
small. More money behind the professton is 
the crying need. 

CLINTON.—Supt. Brungard: The new two- 
story brick building, recently completed by the 
directors of Castanea, was opened for school at 
the beginning of December. This is the finest 
building in the county and reflects great credit 
upon the Board. At the opening, addresses 
were made by the Superintendent, G. L. Mor- 
lock, Esq., and H. T. Harvey, Esq. In honor 
of our worthy State Superintendent it was 
named the Waller School Building. 

CoLUMBIA.—Supt. Johnston; The County In- 
stitute was well attended. Of the 219 teachers 
in the county, 216 enrolled. An effort was 
made to get more real practical work done dur- 
ing the week, and results were most gratifying. 
The Institute was divided into three sections for 
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the morning sessions, and the work done seems 
to prove that this arrangement secures the 
greatest good to the greatest number. The di- 
rectors had an interesting meeting on Thursday. 
Good and practical instruction was given by 
Dr. Waller, Dr. Philips, Supt. Walton, Supt. 
Herman, Mrs. Mary H. Hunt, Profs. Welsh, 
Becht, Richardson and March. For the eve- 
nings the best talent available was secured, 
which insured a large attendance and delighted 
all. Rev. Conwell, Rev. Willets, Dr. Philips 
(in place of Hon. A. K. McClure, who was 
sick), and the Boston Ideal Club, filled the pro- 
gramme for the evenings. 

DAuPHIN.—Supt. McNeal: The Directors’ 
Association of the county held its first regular 
meeting at Steelton, January oth. The address 
of welcome was delivered by E. C. Felton, 
Esq , President of the Steelton School Board, 
to which Supt. L. O. Foose, of Harrisburg, re- 
sponded. Prof. Wm. Howard Day, President of 
the Harrisburg School Board, presided and was 
re-elected for the ensuing year. On taking the 
chair, Prof. Day delivered an admirable address 
to the directors assembled. The following 
questions were discussed: ‘‘ How can the sapri- 
tary condition of school-houses and grounds be 
improved?’ ‘How can the increased State 
Appropriation be used to the best advantage of 
the schools?” ‘‘ What should the hours of the 
School Day be?” “ The Evils of the constant 
change of Teachers—How remedy?" ‘“ The 
advantages of systematic Visitation of the schools 


by Directors."’ This meeting was a very inter- | 


esting one, and we believe the organization of 
the Directors’ Association will be of great bene- 
fit to the schools of the county. 

ERIz.—Supt. Miller: Our annual County In- 
stitute was held in Erie, Dec. 28 to Jan. 1. 
Nearly all the actual teachers of the cities and 
county were in attendance, besides many who 
are preparing for the work and others who hold 
certificates but are not teaching at present. The 
general public also gave us a large attendance 
and showed enthusiastic interest in the work of 
the Institute. All are to be commended for 
close attention and manifest desire to profit by 
the instruction. An unusually large number of 
directors was present and listened to an able 
address by Deputy Supt. John Q. Stewart, which 
cannot fail to have a beneficial effect on the ad- 
ministration of our school affairs. The Institute 
was eminently successful. Educational affairs 
in the county are still looking up. Teachers, 
as a rule, are enthusiastic, and good work is 
being done. Directors are supplying diction- 
aries, charts, globes, etc., building new houses 
and repairing old ones. They say that, since 
the State is so liberal in her appropriation, they 
must do their part. Many of the districts need 
all the appropriation and tax they can get for a 
dozen years to come to put the schools where 
they should be. There are now three townships 
in the county in which Township Institutes are 
held. Three school libraries were established 
in Harbor Creek township last month. | think 
this was due largely to the efforts of Mr. G. E. 
Peck, Secretary of the School Board. The Jr. 
O. U. A. M. showed their patriotic zeal by deco- 





rating the Tabernacle with the National Flag 
during the County Institute. 

GREENE —Supt Iams: I am holding a Local 
Institute in each township of the county. They 
are generally held in churches, as the school 
buildings are too small to hold the audiences. 
Besides the presentation of methods and plans, 
the schools and church choirs furnish the music, 
and the pupils contribute recitations. The 
people look forward to these Local Institutes as 
one of the most pleasant gatherings to be held 
in the community. Washington township has 
spent about $1000 in rebuilding and furnishing 
the school house at Hazel Green. With fur- 
niture of the latest design, Yaggy’s charts, 
anatomical aids, slate blackboards, and single 
seats, it is a very desirable building. 

HUNTINGDON.—Supt. Rudy : The County In- 
stitute held at Huntingdon was largely attended 
by teachers and citizens. At the opening ses- 
sion it was voted unanimously to make this the 
best Institute ever held in the county, and many 
testify that such it proved to be. 

INDIANA.—Supt. Hammers: The fortieth an- 
nual Teachers’ Institute was held at Indiana. 
The attendance, in spite of the bad weather, was 
unprecedentedly large, and the general veraict 
of all concerned is that it was a grand success in 
every way. The exercises of Directors’ Day 
were especially interesting. At the close of the 
session steps were taken towards the organiza- 
tion of a County Directors’ Association. The 
address of Deputy Supt. J. O. Stewart was heard 
with much approval by a large audience. The 
efforts to introduce a graded course of study for 
the ungraded schools of the county are being 
warmly seconded by many of our best teachers, 
and promise to result in great good. It will cer- 
tainly be a long step in the right direction. 

JUNIATA.—Supt. Carney: It is quite a gratifi- 
cation to me in making my second visitations to 
find such general satisfaction in the schools. 
In some districts in which there had been com- 
plaint I found satisfaction reigning. The direc- 
tors of Fayette township deserve commendation 
for the general renovating and repairing of 
their school-houses. 

JEFFERSON.—Supt. Hughes: Our schools are 
doing well. The teachers are earnest and 
active. Our County Institute was a grand suc- 
cess. During the week the directors met and 
organized a County Directors’ Association. 
Everything is encouraging and has about it the 
ring of progress. 

LANCASTER —Supt. Brecht: New buildings 
were erected during the year in East Earl. Mt. 
Joy, Paradise, and East Cocalicotwps. Upper 
Leacock purchased eleven copies of Webster's 
International Dictionary, one for each school. 
Manor township placed twenty two Anatomical 
Aids in its schools; Mt. Joy township, twelve ; 
East Donegal, twelve; Little Britain, seven; 
and Fulton, one. Over one thousand books on 
general literature have been added to our 
schools since the opening of the term. Sick- 
ness seriously affected the attendance this 
month inseveral districts. Our Local Institutes 
are well attended, doing good work and paying 
their own expenses. Many of our prominent 
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citizens, not officially connected with the schools, 
attend the meetings, and not infrequently take 
part in the discussions. Their presence is 
highly appreciated by teachers and school 
officials. 

LAWRENCE —Supt. Watson: The schools are 
making fair progress. I have visited 145 and 
find but few that are not doing good work. 
Our County Institute, now in session, is all that 
can be desired. The best of order and atten- 
tion as well as the best of feeling prevails. 
Many of our teachers and patrons speak of it 
as one of the best they ever attended. Since 
Sept. 5th., I have traveled 1042 miles and ad- 
dressed over 4000 pupils. 

LEBANON.—Supt. Snoke; Besides the regu- 
lar monthly meetings held in a number of dis- 
tricts, successful Institutes were held at Pal- 
myra, Schaefferstown, Mt. Zion and Lickdale. 
With a few exceptions the teachers of the entire 
county are deeply interested in this work, and 
they deserve credit for the excellent work they 
do along this line. I visited all the schools in 
the county and found most of them in a pro- 
gressive condition. Prof. J. B. Batdorf, Princi- 
pal of the Central High School of Cornwall dis- 
trict, was elected Principal of all the schools of 
the district (fourteen), and Miss Annette Amey, 
of Kane, Pa., assistant teacher in the High 
School. All the schools of this district are 
graded. The term is nine months, and the sal- 
aries range from $55 to $70 per month, All 
books and supplies are furnished by the Board. 
With a few exceptions the schools of this dis- 
trict are in excellent condition. Under the 
skillful supervision of the newly elected princi- 
pal we hope to see great progress. 

LEHIGH.—Supt. Knauss: Lynn township sup- 
plied each of its twenty schools with a full set 
of the ‘‘ Complete School Charts’ of the Amer- 
ican Book Co. Catasauqua supplied its sec- 
ondary and grammar schools with fine large 
terrestrial globes fully mounted. The High 
Schools of Catasauqua, West Bethlehem, Cop- 
lay, Emaus, Hokendauqua and Slatington, were 
furnished with Yaggy's Geographical Study. 
The Local Institutes held during November and 
December at Guth’s station, Old Zionsville, 
Slatington, Seiberlingsville, Aineyville and 
Unionville were well attended and successful 
in every respect. The schools are doing well 
with a good attendance. 

LUZERNE.—Supt. Harrison: I am highly grati- 
fied with the marked improvements in some of 
the schools in the agricultural districts. More 
care has been taken in the selection of teach- 
ers. Some attention is given to making the 
school room attractive. Good out buildings 
have been erected, and in many other ways an 
increased interest in education is being mani- 
fested. Still there are some districts where but 
little care is taken in the employment of teach- 
ers. The idea prevails that if any one residing 
in the township can pass an examination he is 
entitled to a school in that district. Now, public 
schools were not established to furnish employ- 
ment to a certain number of persons in each 
township. I believe in home talent when it is 
just as good as can be secured from abroad, 





but to employ a young man because he resides 
in the township, and with little reference to his 
ability to do the required work, is a crime 
against the boys and girls of that township. 
The question to be considered in the employ- 
ment of teachers is where the best teacher can 
be found for the salary the district can pay, and 
not the question of residence. Our County 
Teachers’ Institute held December 14-18 was 
regarded by our leading teachers as a very suc- 
cessful meeting. Our enrollment, six hundred 
and eighty-eight actual teachers, exceeded that 
of any previous year by sixteen. Nearly one 
hundred school Directors meet on Tuesday fore- 
noon and discussed. ‘‘Compulsory Educa- 
tion.” ‘‘ The Increased Appropriation,” ‘ Ad- 
ditional School Supervision,’’ and other ques- 
rions of interest. The attendence was double 
that of any previous year. An independent 
school district has been established in Hunting- 
ton township at Huntington Mills, and a graded 
school opened. Good salaries are paid and 
great interest is taken in the school. About 
ninety pupils are enrolled. It will be of great 
benefit to the residents of the district. 

CUMBERLAND.—Supt. Beitzel: The County 
Institute was a grand success, the largest in 
point of attendance ever held in the county. A 
second time during the vear our county has 
been visited by a cyclone destroying private and 
public property, Cherry Grove school-house in 
Southampton, the two-story schovl building in 
Shippensburg township, the Hedge _ school- 
house in Dickinson, the Evergreen Hall school- 
house in North Middletown, were very mater- 
ially damaged—so much so that the schools had 
to be closed. for several weeks. The Mateer 
house in Lower Allen which was destroyed was 
rebuilt and school resumed within thirty days. 
It is to be regarded as very fortunate that the 
storm above referred to occurred during Insti- 
tute week, for if the schools had been in session 
lives would undoubtedly have been lost. I de- 
sire also to report that the Board has placed the 
McCaskey Electric Signal Clock in the public 
school building at Shippensburg. 

LycoMING.—Supt. Lose: There has been 
quite an increase in the number of schools dur- 
ing the present year. Jersey Shore added two 
new schools and is still crowded, South Wil- 
liamsport added one, Montoursville one, Pine 
township two, McIntyre township one, and 
Muncy Creek one. Montgomery has increased 
the school term from six to seven months, and 
Muncy will also add one month to the term. 
There has never been a time before in the his- 
tory of our county when directers seemed so 
anxious to provide their districts with the best 
of school accommodations. 

MERCER.—Supt. Hess: About twenty teach- 
ers were absent from the annual Institute on 
account of sickness; still the meeting was a suc- 
cess. The principal instructors were Supt. R, 
M. McNeal, Chas. W. Deane, Isaac C. Ketler, 
R. D, Crawford, D. C. Murphy, and Geo. D. 
Bible. Monday evening was given up to a 
“ Social,"’ which was much enjoyed. 

Monkoe.—Supt. Paul: The School Boards 
of Ross, Eldred, Hamilton, Chestnut Hill and 
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several other districts have placed a set of Com- 
plete Charts in each of their schools. Our 
County Institute was an unusually successful 
one. The instruction was of the best for our 
schools and we think much good has been ac- 
complished. 

NORTHUMBERLAND.—Supt. Bloom: In the 
following districts commendable improvements 
have been made in the buildings and the fur- 
nishing of rooms: Gearhart, Littlke Mahanoy, 
Upper Mahanoy, Watsontown, and Delaware. 
In Lower Mahanoy, Washington, and Rush, 
new books have been adopted. The library 
and reading table established in the High 
School of McEwensville, H. I. Mauser princi- 
pal, is another evidence of progress and a step 
in the right direction. A large and carefully 
selected list of books has already been acquired. 
The Cameron township schools have been sup- 
plied with reading charts. A Local Institute 
was held at Rushtown. I was assisted by Prof. 
Wm. Noetling, of Bloomsburg, and ex-County 
Supt. Grimes, of Columbia. All the sessions 
were interesting and appreciated. The object 
of these meetings is to aid the teachers and bring 
the patrons into closer sympathy with the 
schools. Judging from sentiments expressed 
by teachers and patrons, I have reason to be- 
lieve that our efforts were not in vain. The 
schools have made creditable progress during 
the first half of the term. I have made numer- 
ous visits to date, and with few exceptions har- 
mony prevails among directors, teachers, and 
pupils. My observations lead me to believe 
that more attention is given to professional lit- 
erature by our teachers than in the past. The 
attendance at our County Institute was very 
large. The instructors were State Supt. D. J. 
Waller, Jr., Dept. Supt. J. Q. Stewart, Supt. 
Geo. J. Luckey, Dr. E. O. Lyte, Prof. J. P. 
Welsh, Frof. L. I. Handy, Supt. R. M. McNeal, 
Supt. B. R. Johnson, Supt. Smith, and Prof. W. 
B. Hall. All acquitted themselves very credit- 
ably and won the approval of our teachers. 
The evening lecturers were Mr. L. I. Handy, 
Col. Geo, W. Bain, Dr. J. O. Wilson, and Col. 
L. F. Copeland. The attendance at the meet- 
ing of the Directors’ Association was larger than 
in former years, nearly every district in the 
county being represented. The following topics 
were ably disscussed : The necessity of increas- 
ing Teachers’ Salaries, Free Text Books, and 
Classification of Schools. In the afternoon a 
joint meeting of directors and teachers was 
held, at which addresses were delivered by 
Hon. J. Q. Stewart and Supt. Geo. J. Luckey. 

PERRY.—Supt. Aumiller: The Teachers’ In- 
stitute was held during the first week of Decem- 
ber. Valuable instruction was given during 
both day and evening sessions. The papers 
and discussions by teachers bore evidence of 
careful thought and research. A set of cubical 
blocks has been placed in each of the Liverpool 
borough schools, and a clock in the high school. 
In Penn township five rooms were papered. 
The favorable change produced by papering 
school-rooms induces me to favor and encour- 
age the same. A coat of whitewash may be 


better from a hygienic standpoint, but it is un- 
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suggestive to the mind and unpleasant to the 
sight Anatomical and physiological charts 
have been placed in the schools of Bloomfield, 
Spring, Saville, Juniata, and perhaps several 
other districts. ‘The first of the seven District 
Institutes will be held at Blain, Jan. Ist and 2nd. 

PoTTER.—Supt. Kies: The County Institute 


| held at Ulysses was the educational event of 


The attendance was large and the 
interest unusually good. Our Institutes are be- 
coming stronger each year. It is generally ac- 
knowledged that this was the best in the his- 
tory of the county. It is our aim to make the 
Institute worth what it costs. 

SNYDER.—Supt. Hermann: Selinsgrove bor- 
ough and Monroe township purchased the 
Complete Charts for their schools. West Perry 
and Jackson furnish physiologies free. Adams 
is to have a new two-room building at Troxel- 
ville. The County Institute was the best, in 
many respects, we have had for years. Of the 
116 teachers, 114 were present. The Directors’ 
Convention was unusually interesting. Hon. 
E. W. Toole, member of the Legislature, vig- 
orously urged free text-books. Dr. Herman 
read an able paper on School Buildings and 
Sites, and F. E. Bower talked on the Dog Tax. 
Two successful Local Institutes were held, one 
at Shamokin Dam, and the other at Fremont. 
Most of the teachers are taking hold of the work 
with a zeal and an interest that indicates more 
than usual success. Directors everywhere are 
feeling the importance of increasing school ap- 
paratus. Beaver township lately purchased an 
excellent manikin. 

Unton.—Supt. Johnson: The School Boards 
of Gregg, White Deer, and West Buffalo have 
placed Teachers’ Anatomical Aids in their 
schools. Improvements have been made by 
the Boards of Hazleton, Lewis, and Hartley. 
The County Institute proved to be interesting 
and helpful. Great interest was manifested 
throughout by teachers and citizens. Never, in 
the history of Union County Institutes, did the 
directors of the county attend the various ses- 
sions as this year. Directors’ Day was a great 
success. 

WARREN. Supt. Putnam: A series of thirteen 
Local Institutes has been arranged for the win- 
ter. It is hoped and expected that these meet- 
ings will be of great value to teachers and 
schools. The Principal of schools in the village 
where each meeting is held will be chairman of 
the committee of arrangements for the meeting 
there, with the teachers of the vicinity as mem- 
bers of the committee. All teachers, directors 
and other friends of education are earnestly re- 
quested to attend these meetings and aid to 
make them a success. 

WASHINGTON.—Supt. Tombaugh: During 
the month we held District Institute at Bealls- 
ville and Canonsburg. Both meetings were 
largely attended. At Canonsburg forty teach- 
ers, twelve directors, and 300 people attended. 
The Beallsville meeting was even more largely 
attended by patrons and others, but the number 
of teachers was smaller. These Institutes, by 
awakening an interest among the parents and 
people generally, are doing much good. 


the month. 
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CHAMBERSBURG.—Supt. Hockenberry: We 
have lost a man who has been an honored and 
useful School Director for a generation. The 
death of Mr. Jacob N. Snider, one of our most 
estimable citizens, on the 5th of January, cast a 
gloom over the entire community. He was so 
trustworthy in his business relations, so kind 
and friendly, and so greatly interested in the 
cause of popular education, that all who knew 
him feel his death a personal loss. He was 
born here in 1822. A poor but plucky boy, he 
was early at work in a brickyard and in a rope- 
walk. He learned the trade of book-binder, 
which he followed in Harrisburg and Philadel. 
phia. For nineteen years he was foreman in 
the bindery department of the Reformed Pub- 
lishing House then located in Chambersburg. 
After the rebels burnt this place in 1864, he 
opened a stationary store and a bindery of his 
own, both of which he successfully conducted 
till his death. He grew up with the town, in- 
terested and active in the promotion of its wel- 
fare in all directions; and by his industry and 
integrity became one of its best known and 
most successful citizens. He was an Odd Fel- 
low forty-six years, enjoying all the honors of 
his lodge and its representative to the Grand 
Lodge for thirty years, was secretary and treas- 
urer of the Cedar Grove Cemetery Company 
thirty-three years, and a member of the School 
Board for twenty-nine years. Highly as he 
was esteemed in business and fraternal circles 
it was his career as school director for which he 
was particularly noted. He never sought nor 
permitted his friends to seek political prefer- 
ment for himself. Becoming a member of the 
Board in 1863, he served thirteen years as sec- 
retary and fifteen years as president, with great 
satisfaction tothe Board and thepublic. He hon- 
ored and elevated the office of School Director. 
In the very best sense of the word he magnified 
his office. With limited educational advan- 
tages himself, it was his ardent desire that 
others should enjoy the largest opportunities for 
fitting themselves for complete citizenship. He 
very properly regarded every boy and girl in 
the United States as of the royal line, and heirs 
to the highest positions in the gift of the people ; 
and as such he saw the necessity of a high 
standard in education. During his term five 
substantial brick school-houses were built, the 
number of teachers increased from eighteen to 
thirty-four, the highest salary from $40 to $77, 
and the lowest from $18 to $30. The com- 
munity mourns his loss but honors itself by 
this proof of its ability to appreciate the noble 
traits of his character. His monument will not 
be found in an ante mortem column of granite 
or marble in the cemetery, nor in large build- 
ings bearing his name, nor yet in a munificent 
endowment of a college or university. Had 
Mr. Snider possessed wealth in large amount, 
no doubt some educational institution, most 
likely the public schools of his own town, would 
have been his beneficiary. His monument, 
slowly but surely built up in the sixty-nine 
years of a noble life, is in the hearts of his fellow 
citizens and intimate friends, whose apprecia- 
tion and esteem far outweigh the marble shaft 


| or granite column. At a joint meeting of 
school directors and teachers an eloquent and 
touching tribute was adopted to his memory. 

HAZLE Twe. (Luzerne Co.)—Supt. Jones: 
Our new room at Beaver Brook is now occupied. 
It conta. 1s all the conveniences introduced of 
late into any of our township school buildings. 
One of the best Annual Institutes in the history 
of our county was held in Wilkes-Barre. The 
lecturers were well chosen, able, and satisfac- 
tory. Profs. Tompkins, of Terre Haute, and 
Leslie, of Chicago, were especially successful. 

HUNTINGDON.—Supt. Shimmell: We had an 
entertainment in the Opera House, Jan. 7th, for 
the benefit of the library. It consisted chiefly 
of a musical performance by the Dickinson 
College Glee Club, to which was added the 
sword drill given before the State Association at 
Bedford, and a recitation by Miss Amy Sprague, 
one of our teachers. After adding the books 
which the proceeds will enable us to procure, 
our library will number 1300 volumes. On the 
21st January, John R. Clark will lecture for us 
in behalf of the same object. 

NEWPORT Twre. (Luzerne Co.) — Supt. 
Dewey: The pupils of the High School gave 
an interesting entertainment Dec. 11th. The 
proceeds were used for purchasing pictures and 
books. School Directors have made sixty-one 
visits to the schools this year. 

NORRISTOWN,—Supt. Gotwals: At the closing 
of the schools for the Christmas holidays, exer- 
cises, consisting of music, recitations, and read- 
ings appropriate to the occasion, were held. 

PLyMouTH Twre. (Luzerne Co.)—Supt. Gil- 
dea: All the teachers attended the County In- 
stitute, and the beneficial effects of their exper- 
ience are already manifested in their work. 

SouTH BETHLEHEM. —Supt. Wilt: During the 
coming season our Board contemplates the 
erection of a new sixteen-room building in place 
of the Penrose building. According to the pres- 
ent opinion of the directors, the central part of 
the new building will be especially arranged for 
the High School department, with a large hall 
in the centre, surrounded by suitable and con- 
venient rooms for recitations, library, museum, 
etc. After the completion of this structure, the 
Board expects to abandon the four small build- 
ings which have been used for the last few 
years as a shift, and thus be enabled to effect 
better grading in that part of the borough. 

WILLIAMSPORT.—Supt. Transeau: The edu- 
cational event of the month was the annual In- 
stitute held in the High School building. The 
display work of the schools was very good, and 
attracted a great deal of attention. There were 
present during the week as instructors, Supt. 
J. M. Coughlin, of Wilkes-Barre; Prof. H. P. 
Smith, Dr. Geo. G, Groff, Bucknell University ; 
Prof. J. A. Sprenkel, Chorister, New Cumber- 
land, Pa.; W. C. Gilmore, Esq., formerly Prin- 
cipal of our High School; Dr. D. J Waller, Jr., 
State Supt.; Rev. Lewis Robb, Williamsport ; 
with the following evening lecturers: Dr. J. O. 
Wilson, Brooklyn, N. Y., and Supt. Jas. M. 
Coughlin. Our teachers attended the Institute 





very regularly, and what they learned will be 
productive of good to our schools, 
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THE training of the voice and the study of elementary 
principles should be commenced in early youth. After 
one has reached maturity his inclinations lead usually 
to that which directly contributes to his business or 
his favorite pursuits He soon tires of the essentials in 
learning to sing, and if nature has not endowed him 
with a voice fully equipped and ready to meet practical 
demands on short notice, he is quite apt to give up the 
undertaking before it is fairly begun. ‘The public school 
can be made to furnish an elementary musical and sing- 
ing practice to the rich and poor alike, and with very 
little expense in money or time. What a grand thing 
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it would be for us all, as a people, if the children could 
w up in the atmosphere of song in the school-room! 

t would enable many a heart to attune itself to love, 
duty, hope and benevolence, that must otherwise be 
listless and dumb. The wonderful utility and influence 
for good that well-regulated music has in the school- 
room is not usually understood by school boards and 
the public. Its sanitary effects, its softening influence, 
its recreative tendencies, its power to quicken the inertia 
of the school, are things understood only by wise teach- 
ers and others whose privilege it is to observe carefully 
the bearings and results of school work.— W. 7. Giffe. 
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1. “Somewhere the wind is blowing,’’ I said, and toiled a - long 
2. Somewhere the twilight gathers And weary men lay by 
—_ 


The fancy made me strong. Somewhere the wind is blowing, Tho’ where I gasp and sigh No breath of airis 
And wrapped in slumber lie. Somewhere the day is breaking, And gloom and darkness flee; Tho’ storms 
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In torrid heat of noon - tide— 
The burden of the day - time, 

















our bark are 
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stir - ring, Nor cloud in burning sky. Somewhere the thing we long for Is on this earth’s wide bound, 
toss - ing, Somewhere’s a placid sea. And thus, I thought, ’tis always Inthis mysterious life, 
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And doubt and fear no longer 
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Somewhere the corn is brown, 
Of earth are known no more, 
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Ready un - 









soul be cast, 


D.S. Somewhere the things that try us Shall all have passed away, 
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Somewhere the sun is shining When winter locks the ground. 
There’s always gladness somewhere Spite of its pain and strife, 
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Hinder the perfect day. 


to the har - vest 
Somewhere our weary spirits 







The earth is rolling sun- ward, And 
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Somewhere the flow’rs are springing, 
Somewhere the sin and sor - row 
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Oh, brother, tho’ the dark - ness 
D.S. after 2d verse. 









To feed the hungry town. 
Shall find a peaceful shore. 
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shall come at last. 





